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INTRODUCTORY NOTE. 


It is by way of an Appeal to the British People, 
against the action of the Government of India in passing 
what is usually known as the Consent Act, that the 
Sddhdrani Sabhd, or the Public Association of Bdli, in 
the District of Hugh, Bengal, publishes the accom¬ 
panying papers, including a brief account of the Public 
Meeting held at Bdli, to protest against the Act, and the 
Petitions to the House of Commons and the Secretary 
of State for India prepared by the Committee appointed 
at that meeting. It is hardly necessary to apologise 
for the coarse and obscene language that will be found 
in many places in the papers, for it was not possible 
to avoid such language in a discussion on a law, 
which declares sexual intercourse between husb'and and 
wife rape, if the wife is under 12 years of age; just 
as it is not possible to avoid, obscene details in anatomy 
and physiology, surgery, and medicine. However dis¬ 
agreeable the subject may be, it is the duty of every 
Englishman to study it, for the Government measure 
has created a sense of discontent, uneasiness, and alarm 
in India, unknoAvn since the dark days of the Mutiny. 
The Hindus complain, and complain with reason as a 
perusal of the papers will convince every candid person, 
that the Act does violence to their religion, that it is 
sure to introduce inquisitorial investigations into domestic 
matters of the most private nature; that any good that 
it may be expected to do will be more than counter¬ 
balanced by the hideous moral degradation, shame, and 
wrong that it will bring in its train; and that, at the 
time of the passing of the Act, remarks were made by the 
highest authority in India, namely, the Representative of 
the Queen-Empress, which have taken away almost all 
significance from Her Majesty’s Gracious Procla^iation 
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of 1858, which the people had hitherto been accustomed 
to regard as the great charter of their religious liberty. 
For it has been broadly maintained that the Proclama¬ 
tion is no bar to Government interfere]»ce in all matters 
in which Indian religions are in coiidict with English 
morality, humanity, and civilisation. 

It is easv^ to see that this readinj; of the Proclama- 
tion leaves in it nothing valuable in the eyes of tlie Indian 
so far as religious liberty and toleration are concerned. 
At the best it becomes reduced to a mere enunciation of 
what, in these days of religious toleration, is almost a 
truism, that the English Government will not tvanionJy 
interfere with the religious beliefs of its Indian subjects, 
or will not forcibly pi'oselytise them. It is needless to 
say that in a country where religion is one of the keenest 
sentiments of men, this interpretation of the Koyal 
Proclamation, which had hitherto been taken as a 


charter, giving the people the most solemn pledges 
in the name of God, that they would enjoy absolute 
immunity from Government interference with their 
religion and wdth social customs and usages based 
upon religion,— it is needless to say that this inter¬ 
pretation has filled their minds with alarm and 
uneasiness, the consequences of which no man can 


foresee. Every one knows that undei' the quiet surface 
of Indian society, their slumbers, a religious enthusiasm, 
which may, at any monieii^ blow ut) into a fanatical 
explosion,* and though a strong invulnerable Goveixi- 
ment, like the English Government o^* India, need 
entertain no fear of disaster to itself, it cannot divest 


itself of the solemn responsibility of so ruling the 
populations committed to its care, that the people may 
not, through its action, be goaded to bring disaster 
upon themselves. Years of wise and S 3 mipathetic rule 
like that especially of Lord liipon and of Lord Dufferin, 


* llie recent riots at Tdrakeswar in Bengal, an«l at Benares, tUe sacrefl City of 
the Hindus, in Upper India, in which latter place the riots were provoked by the 
apprehension that orders had been given to demolish a Hindu temple, may be given 
AS illastrations. 
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had evoked in the inindH of tlie people a devoted 
loyalty k) the alien Governiriont, which now sways the 
destinies of India,—a loyalty which made them glory 
ill the glory of their rulers. In an evil moment all 
this is going to be changed. The fanatical spirit of 
forcing reforms down the throats of an unwilling people, 
which had been deprecated by tlie greatest statesmen 
India has had for her rulers, notably by Lord Dufterin 
so late as in 1880, has taken possession of the Govern¬ 
mental mind, the consequences of which will be simply 
disastrous, unless wn’ser counsels prevail in England to 
undo the mischitjf that has been done Inn'c ; the devoted 
loyalty of the people will be changed to at best a sulleii 
acquiescence of an unsynijiathetic alien rule, too strong 
to be resisted. 

All examination of the following papers will also 
show that the magnitude of the evil complained of 
is not at all so gi-ave as has been represented to be, and 
that it does not call for legislative interference* which 
indeed is not likely to do much good, though it is sure to 
do incalculable mischief. It will also show that the 
reform contemyilated by the Government might easily 
have been made without doini; the slightest violence to 
the religious susceptibilities of the people. The Govei’ii- 
ment has not ventuicd to raise the age of consent 
beyond 12 years. Now ])uberty.in this country is usually 
attained by girls at about 12, in only about 85 cases in a 
hundred anihr 12, and intlTe remaining ^5 cases fy/icr 12. 
The people prajmd that this puberty might be fixed as the 
limit instead orthe hard-and-fast 12 years age. Had this 
prayer been listened to, the religious objection to the Act 
would have been completely removed. 

The people pointed out that as the child-wife, whose 
husband would, for violating her, be transported for life 
or imjirisoned for ten years ,iu accordance with the pro¬ 
vision of the Act would be in even a worse position of 
misery than her transported husband, humanity required 
that she should not be doomed to lifelong misery, 
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probably to a life of shame, without her own consent or 
that of her lawful guardians; so that no case, under the 
Act, should be instituted except upon complaint by the 
injured child-wife herself or her guardians. This con¬ 
cession would also have gone a great way to remove, 
indeed would have completely removed, the second great 
objection to the Act, namely, that it would give a terrible 
handle to the Police and designing men to oppress 
people, from the prince to the peasant, in the land. But 
even this concession was not made. 

It was represented that it was hardly fitting that 
sexual intercourse between husband and wife should in 
any case be (;haracterised as rape, the chief elements 
which constituted the heinousness of that crime, namely, 
the violation of chastity and the consequent indelible 
disgrace upon the husband’s family, being absent in 
the case; it was also represented that it hardly stood 
to reason that sexual intercourse with a girl under 12 by 
her own husband and by a stranger should be put on the 
same level, and both punished with the same condign 
punishment, namely, transportation for life or imprison¬ 
ment for ten years. But no heed whatever was paid to 
these representations. 

It w^as pointed out that in cases where physical in¬ 
juries resulted from the act of sexual intercourse, the 
husband guilty of the brutality might be punished under 
other sections of the Penal Code, as they have actually 
been in some cases*; and it was suggested that if it was 
thought the existing provisions of the Criwiinal Law were 
not sufficient to bring all such offenders to condign punish¬ 
ment, suitable amendments might be introduced into the 
Criminal Law for the purpose. But it was clearly a hard 
measure, it was contended, that in order to bring such 

* 'rh© Author of the Aet, Sir Andrew ScohUe, himself edmits this plainly 
enough when he says, “And though this age [12 years] may be oonsidared by some 
too low, itmust be borne ia mind that while this amendment of the law [ i.e,, the 
pnmOil^ Aetf which npends the Indian Penal Code ] will afford al^hite legislatiTe 
pvotMdoa np to> th6 age of- twdve yean, the reniedies of the exietiag law in regard 
to icaiHM of brutdity mil remain available to girls above that afe.“ 




brutal husbands to condign punishment, the husband who 
had intercourse with a willing wife, without inflicting 
any injuries whatever, should also be subjected to the 
same severe punishment. It was represented that sexual 
intercourse with a girl under 12, when there is no physical 
injury whatever, is more of the nature of a vice, and if 
it is to be made a crime at all, it should not certainly be 
made so terrible a crime as requires to be punished with 
transportation for life, or imprisonment for ten years. 
It was pointed out that girls in this country often 
attain puberty before 12, which, indeed, is not too 
early an age, as an Englishman is apt to think, for 
12 years in the tropics represents a state of maturity, 
which, according to unquestionable medical testimony, 
is reached in the colder climate of England at 14 
or even 1 o’**; that girls conceived and were safely 
delivered of perfectly healthy children before that age, 
so that the people cannot possibly reconcile themselves 
to the provisions of this Act, which cannot but be re¬ 
garded by them as Draconian in its severity. The Gov¬ 
ernment did not attach the slightest weight to all these 
obvious considerations. It remains to be seen if the 
British public will also be equally indifferent to the 
plaintive pleadings of a subject-people. 

Late marriages are the order of the day in Europe. 
An attempt has been made in the following papers to indi¬ 
cate the good points of early marriage and to show 
that it is not absolutely the barbarous and abhorrent 
thing it is iflsually represented to be by English 
critics of Indian social systems, but that it has 
many a redeeming, many a compensating feature. 
This will not probably produce the least impression 
on the English mind, but nevertheless even the 

English mind will perhaps fail to see the justice of a 
. ■ _■ ■■ _ ■■ ■ ■■ - - ■ 

* Dr. Playfair aaya, "there ia an average difference of more ikon two ^eara 
between be period of ita eatabluhmeat tthe eBtabliahment of the catamenia in 
G^ls] in the tropics and m the temperate ooiuibriea*' (Fu2e Appendix A, pp. 
and -^o Apjiendix B., pp. 8*«.) 
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measure which, not eJaring to intoifere with the 
custom of early mamage itself, declares that consum¬ 
mation of marriage, even when it produces no physical 
injuries ou the wife, and when it may, as it frequently 
does, j-esult in the begetting of healthy offspring, 
should be held a deadly crime punishable with transport¬ 
ation for life or iuiprisonmeiit for ten years. Could 
the Englishman himself, with all his abhorrence of 
early marriages, tolerate a penal enactment, which made 
the husband’s sexual intercourse with his wife of 15 
years of age (for, as has been already said, 12 in India 
would correspond to about 15 in England), punishable 
with ti'Hiisportion for life or imprisonment for ten 
years? If not, it is his bounden duty to free the 
people of India from such a penal statute, which cannot 
but be infinitely more galling to them, as they have, for 
long ages, from generation to generation, managed to live 
and even to thrive in their own way, under the system 
of early marriages. 

One tiling at any rate is certain. The Englishman 
cannot possibly approve of a tiling which may be taken 
as an indirect way of producing a desired result, which it 
is not so easy and mfe to bring about by direct means. 
The refusal by the Government to accept the puberty 
test in place of the hard-and-fast 12 years age test; by 
which the religious difficulty would have been complete¬ 
ly got ri<l of; to make tlic offence cognisable only upon 
com[)laints made by the kijurod child-wife or her 
guardians, which would have freed the people from the 
dismal fear of inquisitorial oppressionto make any 
distinction between sexual intercourse committed by a 
husband and by a stranger; ’to provide a reasonable 
punishment when no bodily injury is the result of 
the act;—the refusal of the Government to do those 
things has filled the minds of the people with a 
suspicion that the real object of the Government is not 
the eradication of the partifjiilar evil complained of, but 
the rfboyfeoii 'of early marriage itself; that, os it was 
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not safe to do so directly (the word safe was used,in 
this very connexion by a responsible Member of 
Council), Government has bit upon this indirect way of 
achieving the object. This Draconian law hanging 
before their eyes in all its grim terror, the people will 
gradually be forced to marry their girls after 12; and 
when, by successive instalments of reform by Acts of 
the Legislature the so-called Age of Consent will have 
been raised to 14 and 16 or 17, early marriage itself will 
have been abolished; with the abolition of eauly 
marriage much that is distinctive and valuable in Indian 
societies will have passed away, and the disorganisation of 
these societies will have been accomplished. These fears 
are not idle fears. They are, as has been fully shown in 
the following papers, almost suggested by the speeches 
made in the Legislative Council when the Act was 
passed. Far better that England, in the plenitude of 
her power, should directly abolish the system of early 
marriage, if she, in her conscience, felt thkt that 
system was of a piece with the suttee nte^ and other cruel 
customs that she has abolished, than that she should 
adopt indirect means to compass that end. If, however, 
the abolition of early maniage is not her object (and it 
ought not to be concealed that the attempt to abolish 
early marriage by direct Legislation might lead to 
deplorable consequences), let her order the immediate 
repeal of the present Act or, at any rate, see that the 
modifications suggested abhve, arc adopted to mitigate 
its rigour. Failing to do either of these things, the 
English nation will assuredly forfeit the right to the 
respect of her subject-p^ple as not only a powerful but 
also as a just and generems nation. 

This note cannot be better concluded than with 
the words of that distinguished Indian, whose public 
career won the admiration and respect of the Govern¬ 
ment, and whom it accordingly delighted to honor with 
titles and decorations. Sir Baja T. Madhav Rao is no 
more and a melancholy interest attaches to almost the' 
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last words that the great Indian statesman uttered. It 
is for the people of England to ponder on these wise 
words of one of the wisest sons of India, in whom Eastern 
and Western culture, harmoniously wrought together, 
produced a remarkable type of manhood. The words 
of Raja Sir T. Madhav Kao are as follow :— 

“ Permit me to address you these few lines. I 
simply ask you to read them with attention, and appre¬ 
ciate their truth. 

. “Those who advocate the raising of the Age of 
Consent do great injustice and wrong to those who 
advocate non-interference, by accusing them of a desire 
to perpetuate the supposed practice of intercourse with 
immature girls. 

“ The advocates of non-interference deny the exist¬ 
ence of any such practice. As a general rule, native 
parents and native husbands condemn and avoid pre¬ 
mature sexual intercourse, quite as much as people in 
England. Therefore it is, they deprecate, the interfer¬ 
ence of the state in the matter. They deprecate on 
the two-fold ground that first it would be unnecessary, 
and secondly, that it would be mischievous, inquisi¬ 
torial, vexatious in the extreme, and calculated to dis¬ 
turb the peace and happiness of innocent men and 
sensitive women, all over India. It would be most 
unwise tor an alien Ogvernment to carry its interfer¬ 
ence into the sacred precincts of the bed-chamber of its 
subjects, rich and poor alike, Hindu and Mahomedan 
alike, whether living in the palace or in the cottage, 
whether zemindar or ryot, whether the peaceful trader 
or the turbulent soldier, whether the labouring coolie 
or the sensitive and high-spirited Rajput. 

“ A wise and prudent legislature should scrupulously 
abstain from simultaneously disturbing the most sensi¬ 
tive feelings of all classes and creeds from Comorin to 
Cashmere. 

“ Be it noted that nothing should be constituted 
a crime, attended with heavy penal consequences, which 
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cannot be proved or disproved without almost intoler¬ 
able vexation to sensitive men and women, all over the 
country. 

“ To prove a charge of rape under the proposed law, 
would be extremely diflficult. Extremely difficult would 
it also be to disprove it, though it would be extremely 
easy to prefer it. 

“ Remember the provision of the Indian Penal Code. 
‘ Penetration is sufficient to constitute the crime neces¬ 
sary to the offence of rape." In proving or disproving 
this fact what an amount of vexation, trouble ana 
irritation would have to be undergone by sensitive 
Hindus and intolerent Mahomedans. 

“ Remember also the sort of Police the State has 
and must have. False or reckless charges might be 
launched against the highest or lowest member of any 
family. Once launched, the criminal proceedings must 
go on till they reach an end. 

“See the several kinds of defence legally or 
lavJyj possible. They are as follow :— 

1. No sexual intei*course took place. 

2. It was only harmless dalliance. 

3. There was nothing like penetration, the essential 

element of the crime t)f rape. 

4. The girl concerned was not below the prescribed 

age. 

5. The girl had attained maturity. 

“Now think how extremely difficult it would be for 
the defence to prove any of these points. 

“To avoid the incalculable vexation and disgrace 
concerned, corruption of the Police would be resorted 
to on an awful scale. 

“ The evils need not be further explained. They 
must be left to be imagined by men of thought and 
judgment. 
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“The State in India has an infinite variety of the 
most difficalt, intricate, and important matters to attend 
to. It need not deeply embarrass itself by undertaking 
to scientifioally regulate the time and exact degree of 
sexual intercourse in millions of bed-chambers. If the 
house is the castle of every Englishman, tlie bed-cham¬ 
ber is the most sacred part of the house of every native 
of India. 

“ The well-T^ishers of British Rule in India must 
feel it their duty to earnestly deprecate extension of 
legislative interference on such lines as are proj)osed, 
and suggest the great danger attendant upon it. 

“May truth be found and maintained, and gross 
errors avoided.” 


Aubinash Chunder Baneiui, 

Hon ornry ry, 

Bali Sadhahaxi Sahha. 


Bali, 

The 22nd April 1801. 



PUBLIC MEETING AT BALI. 

To PROTEST AGAINST THE CONSENT ACT. 

Under the auspices of the Bdli Sddhdrani 
Sabhd, a crowded public meeting of the inhabitants 
of Bdli, Uttarpdrd, Belur and the neighbouring 
villages was held on the 27 th of March last, 
at the Hall of the Bdli Rivers Thompson School. 
The Hall and the adjoining rooms were crowded 
to suffocation and many had to go away for 
want of space. The greatest enthusiasm prevailed 
throughout. 

On the proposal of Raja Peary Mohan Mukerji, 
C. S. I., Mahdmahopdddydy Dina Bandhu l^ydyk- 
ratna was unanimously voted to the chair. 

The following resolutions were carried by ac¬ 
clamation : 

I, Proposed by Babu Brindavan Chandra 
Mukerji, seconded by Babu Jogindra Nath 
Chatterji:—That this meeting desires to place on 
record its feeling of deep* grief and humiliation 
at the passing of the Consent Act, which is a 
deadly blow to the social system of the Hindus 
and also to the Hindu Religion. 

TI. Proposed by Pandit Guru Charan Vidyd- 
bhushan, seconded by Babu Hdrddhan Chdtterji *.— 
That efforts should be’made to have the new law 
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rejected by Her Majesty’s Secretary of State in 
Council and the British Parliament. 

III. Proposed by Babu Hem Chandra Banerji, 
seconded by Babu Udaya Chandra Sannyal:—That 
the following telegram be sent to the Secretary 
of State. 

“ The people of Bdli-XJttarpdrA in public meet¬ 
ing assembled pray Your Lordship to veto the 
Consent Bill. Petition follows.” 

IV. Proposed by Babu Aubinash Chandra 
Goswami, seconded by Babu Siva Dhan Mooker- 
jee:—That the following gentlemen viz. Raja 
Peary Mohun Mookerjee, C. S. I., Rai Kedar Nath 
CJiatterjee Bahadur, Rai Aubinash Chandra Banerji 
Bahadur, Babu ITara Dhan Chatterjee and Babu 
Jogindra Nath Chatterjee be formed into a Com¬ 
mittee to draw up petitions, to the Secretary of 
State and the British Parliament, get them largely 
signed, and forward them as soon as possible. 

V. —Proposed by Babu Bhagavati Charan 
Banerjee, seconded by Babu Nivaran Chandra 
Banerjee :—That the following gentlemen, viz .; 
Rai Kedar Nath Chatterjee Bahadur, Rai Aubinash 
Chandra Banerjee Bahadur, and Babus Ilem 
Chandra Banerjee, Hara Dhan Chatterjee, and 
Jogindra Nath Chatterjee be elected as delegates 
to represent the people of the place at the Public 
Meeting that may be held in Calcutta to protest 
against the Act. 
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VI.—Proposed by Hai Abinasli Chandra 
Baiierjee Bahadur and carried unanimously:—That 
the Committee of the SMhdrani Sabha be em¬ 
powered to raise a fund by subscription to defray 
the expenses incurred by the Sddhdrani Sabhd in 
printing memorials, sending telegrams, and contri¬ 
buting to the general fund that may be raised to 
conduct the agitation in England, &c. i^c. 

The President in bringing the proceedings to 
a conclusion exhorted the people to do all in their 
power to carry on the agitation against the Act in 
England. He said that Viceroys and Governors 
were only the agents of their Sovereign and were 
not their real masters, and they could not be ex¬ 
pected to feel that sympathy with the people 
which their Mistress and Sovereign assuredly felt. 
“ Let us, therefore,” he said, “ approach in all 
humility the Throne of England and the English 
People with our plaintive appeal, and our wrongs 
will surely be righted. Ou» dear religion is at 
stake, the quiet and comfqrt of our domestic life 
is at stake; it is our plain duty to go to Eng¬ 
land to save (3ur religion and the peace and happi¬ 
ness of our homes.” (loud cheers). 

With a vote of thanks to the Chair the meet¬ 
ing separated. 

Bali ) Sd. BINABANDHU NYAYARATNA 


T/ii 27th March, 1891. 


President. 




To 



The EOSaUMSm THE COMMONS 


OF TEE UmTED KINGDOM OF GREAT BRITAIN 

Al^ IRELAND, IN PARLIAMENT ASSEMBLED. 


The Humble Petition of the' 
inhabitants of Bdli Utt&q>&r& 
and neighbouring places, in tho 
District of Hugh, Bengal, 

4 

Most Respectfully Sheweth— 

That Your humble Petitioners beg leave to bring 
to the notice of Your Hon’ble House that the Supreme 
Legislative Council of India passed on the 19tb of March 
last an Act, being Act X of 1891 (commonly Khown as 
the Consent Act), and that the said Act received the assent 
of His Excellency the Viceroy on the same day. 

2. That the said Act will interfere with the religious 
practices of a large portion of the Indian subjects of Her 
Gracious Majesty the Queen-Empress, and is therefore a 
violation of the distinct pledges given to the people of 
the country by Her Majest/s Proclamation of 1858. 

3. That the said Act, if brought into operation, is 
sure to introduce a systei^ of disgraceful inquisition into the 
domestic life of the people in its most private and deHoate 
parts, which will have the efiect of banishing all peace and 
happiness from the homes of Her Majesty’s Indian Subjects, 
and '^11 thus be a source o* terrible moral degradation 
to them. 
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4. That such interference with the domestic life of a 
people, which is mischievous under sdl chroumstanoes, 
should never have been made by an alien Government, 
which must almost necessarily be ignorant of the mischiefS' 
which such interference is likely to cause. 

5. That the said interference and the unsympathetic 
way in which it was made, have filled the minds of the 
people with a sense of deep humiliation and also of 
bewilderment, that such a wise and sympathetic Govern¬ 
ment, which had made them not only reconciled but 
devotedly loyal to an alien rule, could possibly be made 
to swerve from that fixed policy of non-interference with 
religious and domestic matters, which has been attended 
with such signal success that the teeming millions of India 
live in peace and contentment under the shadow and 
shelter of the British over-rule. 

6. That facts and arguments have been given in detail 
in a Petition submitted by the Petitioners of Your Hon’ble 
House to the Eight Honourable the Secretary of State for 
India, (of which a printed copy is enclosed for the informa¬ 
tion of Your Hon’ble House), from which it will abundantly 
appear that the said Act should either altogether be 
disallowed or at least so modified as to be* acceptable to 
the people of India by the removal of its most objection¬ 
able features, namely, its interference with religion and its 
introduction of inquisitorial investigations into domestic 
matters. 

7. That apart from the Act itself, the humble 
Petitipners of Your Hon’ble House beg to represeafe • that 
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the interpretation sought to be given to the Royal Pro¬ 
clamation of 1858, both by the Law Member of the 
Supreme Council and His Excellency the Viceroy himself* 
has taken away all significance from that document, 
which hitherto had been regarded by the people of 
this country as the great charter of their religious liberty. 

It has been roundly maintained that whenever an 
Indian religion is in conflict with morality, humanity and 
civilisation,—by which of course can only be meant what 
the India Government holds to be morality, humanity and 
civilisation, it being notorious that difierent nations have 
different standards of these complex things,—^it is the reli¬ 
gion which must give way, and the Royal Proclamation 
was not meant to be a bar to Legislative interference in 
such matters. It is clear that if this view of the Proclama¬ 
tion is correct, the document is a bar to only wanton 
interference, or interference with the direct object of 
proselytisation. This interpretation of the Proclamation 
has, even more than the Act itself, had the effect of 
unsettling men*s minds, by giving a rude shock to the 
devoted loyalty of a people, who hitherto believed that 
though they were under an alien rule, their religious beliefs 
and practices and domestic life were perfectly safe from 
Government interference. The evil effects of this state of 
mind of the people of India are in the humble opinion of 
the Petitioners of Your Hon’ble House simply incalculable. 

The Petitioners of Your Hon’ble House, therefore, 
humbly pray that Your Hon’ble House may be pleased to 
take this grave matter into Your serious consideration, and 
to advise Her Gracious Majesty to disallow or considerably 
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modify the Act and to direct the Grovemment of India t-o 
withdraw the interpretation sought to be given to the 
Boyal Proclamation at the time of the passing of the Act. 

And the Petitioners of Your 
Hon’ble House shall, as in 
duty bound, ever pray. 

(Sd.) Peary Mow tin Mukttrji, 

,, Kedar Nath Chatterji, 

The 2 ?ul April 1891. „ Aubinash Chunder Banerji, 

„ Haradhan Chatterji, 

„ JoGiNDRA Nath Chatterji, 

and over 2,000 others. 



PETITION 

.To The Secretary of State 

FOR India. 
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To 

The Right Hon’ble 

LORD VISCOUNT CROSS, g. c. b., 

&c,, &c. 

Secretary of State for India. 

The humble petition of the 
inhabitants of Bdli, Uttar- 
pdrd and the neighbour¬ 
ing places in the District 
of Hughli. 


Most humbly sheweth, 

That Your Lordship’s Petitioners are ag¬ 
grieved by the Bill known as the “Age of 
Consent” Bill being passed into law as Act X of 
1891 by the Supreme Legislative Council of India 
on Thursday the 19th of March, 1891. 

2. That the said Act is a direct interference 
with certain religious customs of a large section 
of the Hindu subjects of Her Majesty the Queen- 
Empress and as such is a violation of the princi¬ 
ples of religious liberty and non-interference 
so emphatically laid. down in Her Majesty's 
Gracious Proclamation of 1868, which is justly 
regarded as their g^eat charter of religioua 
liberty by the people of this country. 
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3. That the virtual annulment of the Pro¬ 
clamation by the passing of this Act and the 
express declarations made in Council on the occa¬ 
sion of its passing by not only the Legal Member 
Sir Andrew Scoble but also His Excellency, the 
Viceroy himself has filled Your Lordship’s Peti¬ 
tioners, as it has filled the people of India general¬ 
ly, with deep sorrow and alarm. 

4. That Your Lordship’s Petitioners beg to 
append hereto printed copies of the following 
papers:— 

(n.) The Note of Dissent recorded by the 
Hon’ble Sir Romesh Chunder Mitter in the Report 
of the Select Committee, a paper in which the objec¬ 
tions to the Bill have been set down with truly 
judicial impartiality, and excellent suggestions to 
modify it have been made. (Your Lordship’s Peti¬ 
tioners beg parenthetically to express their regret 
that ill-health prevented Sir Romesh Chunder from 
attending the meeting of the Council in which the 
Bill was passed, a circ^imstance which ought in 
the humble opinion of Your Lordship’s Petitioners 
to have induced His Excellency the Viceroy to have 
postponed the consideration of the Bill at that 
meeting.) (Appendix A). 

(h.) A note by Dr. Juggobandhu Bose, a dis¬ 
tinguished M. D. of the Calcutta University and 
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the most eminent Indian Medical Practitioner of 
36 years’ experience arid formerly a Professor of 
the Calcutta Medical School. The note was origi¬ 
nally written by the Doctor in response to an invi¬ 
tation to express his opinion on the Consent Bill 
from the British Indian Association; it has sub¬ 
sequently been revised by him for submission with 
this petition. It shows that' the evils of consum¬ 
mation of marriage are not so great in India as in 
countries where late marriages obtain and that 
even according to European physiology a girl on 
the attainment of puberty becomes at once fit for 
child-bearing. (Appendix B). 

(c,) The memorials and notes &c., submitted 
from Bdli and Uttarpiira to Gorernment in which 
the religious objection to the Bill is gone into with 
some minuteness. (Appendix C). 

(d.) The petition submitted from Bdli and 
Uttarpdrd to His Excellency^ the Viceroy being 
mainly an earnest appeal, addiessed to His Excell¬ 
ency personally, to save tUe Hindu religion by the 
substitution of the age of puberty for the hard 

and fast 12 years age limit. (Appendix D). 

• 

5. That Your Lordship’s Petitioners beg here 
to recapitulate some of the more important argu¬ 
ments against the Act and to show how the Bill could 
have been easily modified so as to be entirely free 
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from religious objections not only without any 
injury to the measure, but with substantial im¬ 
provement thereto. 

6. Your Lordship’s Petitioners have no wish to 
deny the existence of the social evil, against which 
the measure is directed ; indeed, it was admitted 
in the memorial to the Viceroy appended hereto 
and from which the Legal Member of the Govern¬ 
ment of India, Sir Andrew Scoble, made an extract 
in his speech in the Legislative Council; but they 
beg to assert that the evil has been grossly exag¬ 
gerated, that the present measure is not calculated 
to remove the evil, while it is likely to lead to 
increase of perjury and corruption and to ter¬ 
rible wrong and oppression. 

7. The position taken up by the Hon’ble Sir 
Eomesh Chunder Mitter that the measure would be 
inoperative as no cases would ever be brought 
under it, except where brutal injuries were caused 
by husbands on their chi Id-wives—this position has 
been admitted in Council. The Hon’ble Mr. Evans 
said in his speech “*As regards the first of these 
statements, \yiz. “ that there will be no prosecutions 
under this Act, except where there has been physical 
injury of a grave kind”] I must admit that there is a 
great deal of truth in it. I do not expect that there 
will be many prosecutions, except where there has 
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been severe injury, and the reason why I think so 
is this. These things take place in the privacy 
of the zenana.” 

The Hon*ble Mr. Bliss said “ As to the eiiicacy 
of the law as it will stand as amended, I think it 
is extremely probable that very few cases will be 
brought forward under it. It is not, in fact, at all 
desirable that cases of this kind should often come 
before the courts.” 

8. The further position taken up by the 
Hon’ble Sir Romesh Chunder, viz., that cases of 
injury inflicted by husbands upon their child- 
wives, can be adequately dealt with under tjie 
existing Penal Code is denied by the majority of 
the Council. It is denied by the Law Member 
and it is denied by the Hon’ble Mr. Evans who 
says, “ So long as sexual intercourse with these 
little immature girl-wives is allowed by us to be a 
lawful act and so long as it is done in a lawful 
manner, by lawful means, and with proper care 
and caution, unless it can'be shown that there was 
some criminal intention or knowledge, the doer 

of the act is bound to go scot free.” 

> 

Tour Lordship’s Petitioners do not think that 
it can at all be held that an ac^ which causes brutal 
injury to a child-wife, can ever be reasonably said 
to be done “with proper care and caution,” and 
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the ruffian who injures his child-wife by violating 
her can never reasonably plead that the injuries 
are the result of accident. But if it is otherwise, if 
the view of the Hon’ble Mr. Evans is the correct 
view of the law, all that it is necessary to do, is to 
amend the law in that respect. A broad provision 
may be made that when injuries are done to 
child-wives (and a girl of 14 even, may very pro¬ 
perly be made to come under the designation of 
a child-wife) by their husbands in the act of sexual 
intercourse, the presumption of law will be that 
the act was nob done with due care and caution. 

9. Your Lordship’s retitioners beg humbly 
to* express their strong sense of the unfitness of 
calling sexual intercourse between husband and 
wife as rape under any circumstances. As has been 
said in the memorial appended (Appendix C. p. 6) 
“ some of the elements that constitute the hein¬ 
ousness of the ollence of rape namely the violation 
of female chastity 'and the consecjuent indelible 
disgrace upon the husband and his family are 
entirely absent in such cases. This glaring anomaly 
in the criminal law [of India] should be remedied 
instead of being aggravate(J, as it would necessarily 
be, if the present Bill became law [and the so-called 
Age of Consent were raised from 10, as the exist¬ 
ing law has it, to 12.] The anomaly is certainly not 
a necessary one and '4here can be no doubt that 
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if the legislature gave the matter its serious con¬ 
sideration, it could readily find means to remove 
it altogether.” The force of this objection has 
in a manner been admitted by the Hon’ble Mr. 
Hutchins, the member of Council in charge of the 
Home Department of the Government of India, 
where he says “ If one of the worst features of rape 
when committed by a stranger is wanting in the 
case of a husband, there is, on the other hand, 
this aggravation that the husband himself is the 
natural protector of his victim, ahd takes a most 
cowardly advantage of her dependence upon him.” 
Now the aggravation spoken of can not certainly 
be considered to be equal in weight to the absence 
of those elements which peculiarly constitute the 
offence of rape. Indeed, the physical violence is 
almost of insignificant weight in a consideration of 
the heinousness of that offence. 

10. Your Lordship’s Petitioners understand 
that in English Law the offence of rape in sexual 
connexion between man artd wife is unknown. It is 
established, on unquestionable medical testimony, 
that women in the tropics attain maturity much 
sooner than in colder countries like England. So 
that the age of 12 in this country would represent 
a state of maturity "which in England would be 
reached at 14 or even 15. Now the minimum 
marriageable age for girls in England is 12 by law. 
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If therefore Your Lordship would only imagine 
that a penal law was passed in England by 
which sexual intercourse between a man and his 
wife, if the wife was under 15 or at least under 14, 
was declared to be the heinous offence of rape 
punishable with transportation for life or imprison¬ 
ment for 10 years, Your Lordship would be able 
to form some idea of the character of the law 
which the Indian Legislature has thought it fit to 
impose upon the people of this unfortunate land. 
Your Lordship’s Petitioners use the words ^some 
idea^ advisedly, for in England such a law would 
not, in the opinion of the people, be an interference 
with their religion, whereas in this country a large 
section of the people feel, and have good reasons 
to feel, that it would interfere with one of their 
important religious customs. 

11. Sexual intercourse between a man and 
his wife. Your Lordship’s Petitioners humbly sub¬ 
mit, therefore, should never be called rape; it can 
only be characterised as premature; and punish¬ 
ment for premature sexual intercourse should not 
be at all so severe; unless, indeed, it causes physi¬ 
cal injury to the wife, in which case, however, 
severe punishment can be awarded under the cri¬ 
minal law of the land, a punishment which the 
offender cannot escape if the suggestion made 
above is accepted, m., that when any injury is 
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caused to the child-wife by an act of sexual 
intercourse, the presumption of law will always 
and (even irrebuttably) be that the Act was not 
done with due care and caution. Indeed such 
premature sexual intercourse as causes no physi¬ 
cal injury to the wife, might in Your Lordship’s 
Petitioners’ humble opinion, be regarded as a vice 
like other vices of young people on the threshold 
of the age of puberty, and that it might not be re¬ 
garded as a crime requiring to be punished by 
penal laws—much less by such a penal law as 
the present, which provides the infliction on the 
vicious husband the punishment of transportation 
for life or imprisonment for 10 years. Your Lord- 
ship will be pleased to pardon Your Lordship’s 
Petitioners if they venture to express their real feel¬ 
ing in regard to the punishment provided in the law 
—if they venture to say that they consider it almost 
Draconian in its severity. “Indeed,” as it has 
been stated in the appeal to the Viceroy, appended 
to this petition, (Appendix D, p. 6) “the severity of 
the punishment would serve only to defeat the 
very object of the measure. If the measure pro¬ 
vided anything like a reasonable punishment for 
the husband guilty of the offence (without, of 
course, the infliction of bodily injury by the act, 
which can be dealt with under other sections of 
the Penal Code), there might have been some 

B 
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chance of ofiendefs being proceeded against. As 
it is, the absolute ruin that a successful prosecu* 
tion would bring upon the poor victim of the 
ofience, the unfortunate girl, would serve only to 
make the law a dead-letter, except when designing 
men wanted to turn it into an engine of oppres¬ 
sion/' 

In defending the punishment provided in 
the Bill, now an Act, the Law-member Sir 
Andrew Scoble is reported to have said “ Then, 
it is said that the offence, when committed by 
a husband against his wife ought not to be 
classed as rape and should be visited with a 
lighter punishment. I do not think it desirable 
that the gravity of the offence should be mini¬ 
mised in this way. I agree with Sir Meredyth 
Plowden that it is an offence affecting the wife 
not as wife but as a human creature, and I should 
greatly regret if this Council were to weaken the 
efiect of the Bill by* drawing a distinction in favour 
of brutality on the part of husbands. With re¬ 
gard to the amount of punishment to be inflicted, 
that is a matter for the consideration of the Courts, 
which will apportion it, within the limits laid down 
in the Bill, according to the circumstances of the 
case; and while in some instances, a light penalty 
may be inflicted, it can scarcely be doubted that 
cas^s will occur in which the highest penalty 
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awardable will not be disproportionate to the 
seriousness of the offence committed.” On this it 
may be observed that grave cases of the offence, 
in which physical injury is done, will fall under 
other provisions of the Penal Code and it will 
not be possible for offenders, who are guilty of 
brutality towards their wives, to escape condign 
punishment if the suggestion made above in re¬ 
gard to the presumption of law in such cases, were 
adopted. Your Lordship’s Petitioners deeply re¬ 
gret that even in the speeches delivered at the 
Council table, high officers of Government consi¬ 
dered it fitting to insinuate that the people of this 
country consider ruffianism on the part of a hus« 
band to his child-wife as a venal offence. Nothing 
of the kind. They desire 51 II such ruffians to be 
condignly punished and they regret that either the 
state of the present law, or the incompetence of the 
judicial officers, have led to miscarriage of justice 
in some of these cases. Indeed, in all sexual 
offences the people of this country are accustomed 
to take a much severe:|r view of the offence than 
the British Legislature. The immunity of the 
adultress from punishment, in the criminal law of 
the land, is a case in pdnt. They will therefore be 
only too glad if the lawjs so modified that a ruffian 
husband treating his wife with brutality should 
meet with condign punishment and with this view 
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Your Lordsliip’s Petitioners have made a definite 
suggestion above. They may however take the 
liberty to point out that in the famous Bari Haiti 
case, which has been the exciting cause, as it were, 
of the introduction of this measure, the English 
Judge of the Calcutta High Court who tried the case, 
sentenced the offender to one year’s imprisonment, 
when he might under the law have easily doubled 
the sentence, 2 years’ imprisonment being the 
ma:dmum punishment awardable under the Section 
of the Penal Code under which Ilari Haiti was 
charged. 

It is only in cases where the girl of a tropical 
country is so mature, though under 12 years of age, 
that her husband may have connexion with her 
without the least physical injury—and that this is 
so in very many cases is at once manifest from the 
“patent fact that many girls in this country become 
mothers before or immediately after 12,” which 
however undesirable it may be thought to be, 
plainly shows that in such cases there is nothing 
like inhumanity or brutality in the act itself,—it is 
only in these cases that the conscience of the 
people cannot approve of making the act 
a crime punishable with such severity as trans¬ 
portation for life or imprisonment for 10 years. 
To say that the maximum punishment award- 
able under the law is immaterial as the Judge 
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trying each case will award suitable punish¬ 
ment, is simply an evasion of the difficulty and is 
altogether unworthy of a legislator. It may also 
here be mentioned that some girls under 12 may be 
relatively more mature than other girls above 12, 
say of 13 or even 14, and that in many cases they 
even attain puberty before 12, for development does 
not depend solely on a fixed number of years but 
on the constitution of each individual. To punish 
severely a man who has intercourse with a wife 
who has attained puberty, is, in the opinion of the 
people of this country, an inconsiderate exercise 
of arbitrary power. 

Another argument advanced in support of the 
severity of the punishment is also suggested by the 
Hon’ble Mr. Hutchins. He says “The punishment 
for abetment when it cannot be shown that the 
ofience abetted has been committed is only one- 
fourth of that assigned for the principal ofience. 
It is therefore necessary that the maximum punish¬ 
ment of rape by a husband should be four times 
what may be deemed an adequate sentence for a 
bad case of abetment.” This, Your Lordship’s 
Petitioners humbly submit, is penal legislation with 
a vengeance. When even no ofience is committed 
the abettors are to be punished; but as their 
punishment can only be one-fourth of that assign¬ 
ed for the priucipal ofieuce, the punishtpent for 
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the principal offence must be made so high that 
oiie*fourth of that may also be sufficiently high. 
In what is called a bad case of abetment, where no 
offence is actually committed, but the offence might 
only have been committed, the legislators could not 
think that less than transportation for 5 years (as, 
under Sec. 57 of the Indian Penal Code, in calculat¬ 
ing fractions of terms of punishment, transportation 
for life has to be reckoned as equivalent to trans¬ 
portation for 20 years) or imprisonment for two 
years and a half would be an adequate punish¬ 
ment. How very hard it would be for parents to 
be punished for allowing their boys and daughters- 
i»v-law to come together will appear from the 
facts that most poor people in this country have 
only one room to live in, that under the social 
customs of the country it is necessary to bring 
home daughters-in-law shortly after marriage and 
that in cases where the girls have no parents or 
guardians 1o take.care of them, their fathers-in- 
law cannot but bring them under the shelter of 
their own homes. 

The only other argument in defence of the 
severe punishment provided in the Act is also put 
by the same member the Hon’ble Mr. Hutchins. He 
says “ I may perhaps mention one reason why the 
maximum punishment should remain high from 
the point of view of the opponents of the Bill. 
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Their fear is that it will lead to false complaints. 
Section 211 of the Penal Code provides a specially 
heavy sentence for false charges of an offence 
punishable, as rape is, with transportation or a 
long term of imprisonment; and it is usual and 
reasonable in meting out punishment for a false 
charge to have regard to the punishment which is 
provided for the offence charged, and of which 
the person accused has been wrongfully put in 
peril.” 

Your Lordship’s Petitioners beg to submit that 
they cannot see the force of this argument. If the 
Legislature is desirous of giving special protection 
against malicious charges in a class of cases which 
—from their peculiar nature, from the fact, as has 
been sympathetically pointed out by the Hon’ble Mr. 
Bliss, “ that even the institution, to say nothing of 
the successful prosecution, of such a case will be 
destructive of the honour and future comfort of 
the families it affects”—need special protection; if in 
consideration of these facts the legislature is desir¬ 
ous of giving special protection against malicious 
prosecutions under the.Act, it might easily add a 
clause to it to the effect ^^hat a false charge brought 
under this law would be severely punished. To 
make the punishment awardable severe, in order 
that it may give greater protection against mali¬ 
cious charges is, to say the least, a piece of legi^- 
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lation which people in this country fail to appre¬ 
ciate. 

12. Your Lordship's Petitioners solicit Your 
Lordship’s particular attention to the remarks 
quoted above from the speech of the Hon’ble Mr. 
Bliss, the only member of Council, excepting His 
Honour the lieutenant-Governor of Bengal, in 
whose speech some gleams of sympathy for the 
feelings of the opponents of the Bill may be seen. 
** The mere institution of a case under the measure 
will” he justly observes, “ be destructive of the 
honour and future comfort of the families it 
adects.” Under this circumstance it is not strange 
that throughout the length and breadth of the 
land, the deepest anxiety has been felt in view of 
the danger that false cases under the law might be 
brought forward by the Police or by designing 
men, as an engine of the very greatest torture to 
which the people of this country, who are keenly 
sensitive as regards, the honour of their women, 
might be subjected. When, the Bill came for 
consideration and thus the question of the cha¬ 
racter of the Police of the country came in¬ 
directly to be judged, people from one end of 
the country to the other exclaimed with one voice 
that the Bill would b^ an engine of oppression 
at the hands of the Police and other designing 
men, and even those that were foremost in sup- 
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porting what has been called “the principle 
of the Bill,”—the handful of so-called reformers 
and others, chiefly belonging to communities that 
have cut off their connexion with Hindu Society 
—even they were anxious that the Bill should be 
safe-guarded so that it might not be turned 
into an engine of 0 })pre 8 sion. To remove the 
apprehensions so widely felt, the recommendations 
of several authorities and the High Court of 
Calcutta were adopted and a section was added to 
the Bill to the eflect that only Magistrates of 
the highest class should be permitted to take 
cognizance of ofl'ences under the Act, and where 
an investigation by a Police-officer with respect 
to such an offence is deemed to be necessary, the 
investigation should be made by an officer of a 
superior rank (that is of a rank not below that 
of an Inspector). Now this safeguard has not 
been considered sufficient by the people. Sir 
Charles Elliott, the Lieutenant-Oovernor of Bengal 
in his remarks on this point observed,—“1 agree 
with him [the Hoii’ble Mr. Hutchins] in thinking 
that there is not sufficient ground for the wave of 
hostile feeling to the Police which is passing over 
the country; and I am by no means prepared to 
admit that they deserve all the evil said of them. 
Still the distrust does exist, and the practical 
administrator has to reckon with it. * * * 
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In tbe present instance, it appears to me that 
the Bengal Government may with propriety make 
known to the District Officers its wishes on two 
points. One of these is that no action should be 
taken by any Magistrate except on really trust¬ 
worthy information brought by persons who may 
reasonably be held to have knowledge of the fact 
they assert to have occurred; a prosecution should 
not be instituted on an information laid by any man 
out of the street who may be a private enemy or 
a i*etailer of gossip. The other point is that when 
the Magistrate of the District does decide to allow 
a prosecution to be instituted under this new 
section, it will be advisable for him to act under 
the power given by Sec. 202 of the Criminal Pro¬ 
cedure Code. Under that section if any Magis¬ 
trate.sees reason to distrust the truth of a 

complaint, he may, when the complainant has been 
examined, postpone the issue of a process for com¬ 
pelling the attendance of the person complained 
against, and either enquire into the case himself 
or direct a previous local investigation to be made 
by any officer subordinate to himself, for the pur¬ 
pose of ascertaining the truth or falsehood of the 
complaint. 

In such circumstances I should advise him 
to entrust the investigation of the case preli¬ 
minary to the issue of the process not to any Police- 
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officer, however high in rank, but to one of the 
Deputy Magistrates who are Natives of the country 
and subordinate to himself. I am informed by 
those who have a right to speak on the subject 
that the people of Bengal, have great and well 
deserved confidence in the Subordinate Executive 
Service and that if they are assured that the investi¬ 
gation into the facts will generally be left in the 
hands of an experienced Deputy Magistrate, it 
will do a great deal to allay the alarm which is now 
so generally felt.’* Now these directions which His 
Honour says that he will give to the Magistrates 
under him, are good so far as they go and the 
people are thankful to His Honour for saying that 
he will give the directions. But the people have 
reason to complain that the safeguards spoken of 
by His Honour were not incorporated with the 
Act itself, and thus made part of the law which the 
Executive Government would have been bouiid to 
obey, instead of leaving them to be adopted or 
not as the Executive Government thought fit. 
Other heads of Local Governments may not think 
it necessary to adopt Sir Charles Elliott’s safeguards 
and his successor in Bengal also may not follow 
the course prescribed By him. It is also to be 
noted that His Honour says that he will direct 
District Magistrates to leave the investigation into 
the facts of cases under the Act, fjmeraUy in llie 
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hands of experienced Deputy Magistrates, so that 
in the exercise of the discretion to be vested 
in them, whenever District officers are so pleased, 
they may leave the investigation in the hands of 
European Police officers instead of experienced 
Native Deputy Magistrates. The assurances given 
by His Honour the Lieutenant-Governor of Bengal, 
therefore, can not be considered sufficient; and the 
fact that no safeguards corresponding to the 
assurances given by His Honour, such as they are, 
were allowed to be introduced into the law itself, 
can not but be significant in the eyes of the 
people. 

'13. Another fact may be mentioned in this 
connexion. The Legislature was requested that to 
avoid public scandal provision might be made that 
cases under the new law should only be taken up 
in camera. To this request Sir Andrew Scoble gives 
the following reply. “ As regards the publicity to 
be given to proceedings under it [the measure], the 
Magistrate has an absolute discretion, under Section 
352 of the Criminal Procedure Code, to exclude 
the public from his court, if he thinks fit. In this 
and in all other matters the experienced officers, to 
whom alone the investigation of cases between hus¬ 
band and wife will be entrusted, may be relied upon 
to act with all the circumspection which the exer¬ 
cise of. so delicate a jurisdiction may demand.” 
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Here again is to be observed the unwillingness to 
limit by statute the discretion of executive and ju¬ 
dicial officers in cases when what the people hold 
dear and sacred, their family honour, is at stake. 
The people are told that the executive will not be 
found wanting in exercising their discretion pro¬ 
perly; but that discretion shall not be felterel by 
the Legislature, so that it is upon the mercy of tlie 
Executive and not upon that of the Legislature that 
the people must depend for the maintenance of the 
honour of their family. This is only in keeping 
with the unsympathetic way in which the whole 
business has unfortunately been conducted from 
beginning to end. • 

14. The people earnestly prayed that in order to 
safeguard the Bill, it might be provided that no com¬ 
plaint under the new law might be entertained unless 
made by the violated child-wife or her lawful guar¬ 
dians. it is admitted, as indeed it could not but be 
admitted, that it would be extreibely difficult if not 
absolutely impossible toesl£fblisli a complaint under 
the new law if the wife withheld her evidence and 

the husband denied the commission of the crime. 

■ 

So that practically there would be no conviction ex¬ 
cept in cases where the child-wife herself complain¬ 
ed or her guardians complained for her. This being 
the case, there was no harm in making the concession 
so earnestly prayed for by the people, which would 
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have gone a great way to allay, or rather would 
have altogether allayed the serious apprehensions 
entertained by them that the new law might easily 
be turned into an engine of diabolical oppression by 
designing men. Sir Andrew Scoble observes on this 
point. “ Another proposal has been made that no 
prosecution shall be allowed except at the instance 
of the child-wife herself, or her natural guardians or 
some blood-relations. The adoption of this sugges¬ 
tion would undoubtedly reduce the law to a dead- 
letter, for it is to be feared that all the influence of the 
family would be used to screen the offender rather 
than to protect the victim ” But if the wife or the 
members of the house-hold do not come forward to 
give evidence, how can the law be prevented from 
being a dead-letter ? Here again it is to be borne in 
mind that the new law would not be necessary in 
cases of bodily injury which would come, as they 
have hitherto come, under other sections of the 
Penal Code and culprits could easily be prevented 
from escaping conviction, as it is said they have 
some times done under the existing law, by amend¬ 
ments therein, one easy form which the amendment 

might take having been suggested above. If in the 

• 

only class of cases, viz. of sexual intercourse without 
hurt to the wife between 10 and 12 years of age, 
to deal with which the present law is necessary, no 
conviction can be secured if the wife withholds her 



evidence, where would be the harm in laying down 
at the earnest entreaty of the people, that no pro¬ 
secution under the law shall be allowed except at 
the instance of the child-wife herself or her lawful 
guardian ? When it is remembered that a success¬ 
ful prosecution under the law, means absolute ruin 
to the poor injured wife herself whose lot in life, if 
indeed she does not lay violent hands on herself, 
would thenceforth be unspeakably bitter and who 
when her husband is undergoing his term of trans¬ 
portation or imprisonment, may even be driven to a 
life of shame—(the Hon’ble Mr. Bliss has said. “ I 
concur with the opponents of the Bill that the un¬ 
fortunate child-wife will, in such cases, be at lcift?t 
as great a sufferer as the husband to whom she has 
yielded, or who has taken advantage of his position 
to injure her against her will.”)—when all this is 
remembered, would it not be desirable, at least on 
the first introduction of a measure like the present, 
to allow prosecutions only upon the complaints of 
the persons who would suffer most by successful 
prosecutions ? The Bill was introduced in the 
name of humanity. But in this first measure of social 
reform by legislative enactment, it would not have 
been amiss to guard against the inhumanity of driv¬ 
ing to suicide or consigning to life-long misery 
poor child-wives who do not themselves choose to 
complain against their husbands. 
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Your Lordship’s Petitioners therefore humbly 
pray that even if your Lordship may not see your 
way to veto the measure, Your Lordship will at 
least be graciously pleased to direct that the 
measure be amended by the introduction of this 
important safe-guard. 

15. Your Lordship’s Petitioners beg also to 
submit that another suggestion had been made to 
soften the disastrous incidence of the law upon 
child-wives for whose protection it has been en¬ 
acted. Earnest prayers had been addressed to gov¬ 
ernment to make the offence compoundable. But 
the Indian Legislature has not thought it fit to listen 
to this prayer. The Hon’ble Mr. Hutchins says on 
this point, “ The child-wife herself would be ex¬ 
posed to intimidation or further brutal treatment in 
order to prevent her from complaining or to induce 
her to compound, if the ofieiice were compoundable, 
as it must be if a complaint were made essential.” 
This, Your Lordshfip’s Petitioners humbly submit, 
betrays a lamentable misconception of the domestic 
economy of the people of this country. Members of 
Council have shown better knowledge of that eco¬ 
nomy when they have said that few, if any, prose¬ 
cutions would be made under the new law and that 
it is not desirable that there should be many pro¬ 
secutions. So long as the law is not approved of by 
the conscience of the nation, so long as the punish- 
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ttient awardable is in their opinion inhuman, and the 
consequence of conviction, the suicide or lifelong 
misery of the unfortunate child-wife, there will be 
no bond fide prosecutions under the Act. If the 
punishment, is made reasonable, a month’s impri¬ 
sonment or fine would be sufficient for all cases in 
which there is no bodily injury (for which as has 
been repeatedly said there are other provisions of 
the Penal Code); if the ofience is made compound- 
able, so that after the delinquent has been taught a 
severe lesson, it may be possible to save him and 
along with him his poor child-wife from irrepar¬ 
able ruin, the conscience of the people may be en¬ 
listed on the side of the law ; and it may directly 
bear good fruit. As it is, it is hopelessly against 
the grain, and no prosecutions except such as are 
inspired by malice or instituted by designing men, 
will ever be made. 

16. Your Lordship’s Petitioners beg humbly to 
point out that the reason why malicious prosecu¬ 
tions are so much feared^ in a case like this, is 
that a man’s character is his best defence against 
almost any charge under the criminal law of the 
country. But in cases of this kind, this defence will 
be wanting. There will be no antecedent improbabi¬ 
lity in a young man’s being guilty of this new crime 
or of his parents and guardians (especially female) 
being abettors of the crime. A man’s well known 
n 
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character^ again, prevents malicious charges from 
being made against him; but here this detterrent 
will be wanting. 

Your Lordship’s Petitioners beg also to submit 
in this connexion that from the fact of there being 
no system of Eegistratioii of Births in the country 
(the Eegistration of births in the few municipalities 
thinly sprinkled over the country being also per¬ 
functory), parents have no ready means of proving 
the ages of their girls; so that even if a girl is 
above 12, they will not be safe from the risk of 
malicious prosecutions. 

17. Then again Your Lordship’s Petitioners 
entreat Your Lordship to note the remark made 
by the Hon’ble Mr. Bliss, namely, that “even 
the institution, to say nothing of the successful 
prosecution, of such a case will be destructive 
of the honour and future comfort of the families 
it aftects.” The only way to all^y the dismay 

f 

with which the people regard the ineasure is to 
make it comparatively innocuous, by the adoption 
of the suggestions made above. 

The practice complained of, obtains only among 
the ignorant and lower class people in some parts 
of the country, and may also have crept among a 
class of people, with whom the precepts of their 
own . religion have lost their hold. It is really 
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opposed to the spirit of the Hindu Sdstras and is 
repugnant to the feelings of the majority of the 
people themselves. Such being the case, a reason¬ 
able measure would enlist the sympathy of the 
people, whereas the present one has only had the 
effect of filling their minds with a deep sense of 
pain and humiliation. How much such a state 
of feeling is to be deplored, and how it would 
stand in the way of true reform, it would be super- 
fluous for Your Lordship’s Petitioners to point out. 

18. The members of the Legislative Council 
depend chiedy, not upon the direct, but upon the 
educative value of the measure. Sir Andrew Scoble 
when introducing the Bill said “ The otlier objet- 
tion is that Legislative action is not likely to have 
much direct result. This may be so; but for my 
part I shall be content if the efiect of legislation 

is mainly educative.” and His Excellency the 

Viceroy also remarked, “ Nor, again, can we join 
with him [Sir Ptomesh Chunder} in thinking that 
because there have been nq prosecutions under the 
existing section of the Penal Code with its teu- 
year limit of age, that section can be regarded as 
having no effect, or as I tfcnk he described it a 

‘ dead-letter.’ I believe that I shall be confirmed 

* 

by those who are more familiar with Indian Legis-- 
lation than I am when I say that the effect of the 
law in this country is often valuable quite as 
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much from its educative operation as for my 
results which it may lead to in the matter of legal 
proceedings or prosecutions.” 

It is not too much to say, as it has been said 
by the Hon’ble Sir Roniesh Chunder Mitter, that 
the good effect of the measure would be neutra¬ 
lised by the bad effect in the direction of perjury 
and corruption to which the measure as it stands 
will throw the door wide open. If however the 
law were so modified that it would harmonise 
with the feelings of the people, if it did not award 
too severe a punishment, if it allowed complaints 
only from the persons aggrieved and not from 
strangers, if it made the new crime compoundable, 
the feeling that is now enlisted against the measure 
would be turned to its support. 

There is one other point without which, how¬ 
ever, the law will not harmonise with the people’s 
conscience, and that point is that the age of 
puberty should be fixed instead of the hard and 
fast 12 years age. Of'this however. Your Lord- 
ship’s Petitioners will have to speak more in detail 
below. 

_ < _ 

19. Your Lordship’s Petitioners beg leave to 
submit, that the considerations above set forth 
are so obvious that it is generally felt that if tho 
object of Government had simply been the reform 
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of the particular evil practice complained of, Gov^ 
eminent could hardly have failed to see their force; 
and a great misgiving is felt that the real object 
of Government is not the removal of the particular 
practice, but the abolition of early marriage itself. 
Some colour is given to this apprehension by the 
conduct of some influential supporters of the 
measure. The Pioneer Newspaper of Allahabad 
which, in this country, is regarded as almost an 
official paper, observed immediately after the in¬ 
troduction of the measure that it would strike a 
blow on the system of early marriage. The so- 
called reformers who brought pressure to bear 
upon the Government to introduce the measure, 
have all along been agitating for the abolition of 
early marriage. In the earlier stages of their 
campaign they had not thought of pointing out 
and laying stress upon this particular evil, which 
plainly shows that the evil is uot of such frightful 
magnitude as it has since been represented to be. 

The famous Hari Maiti case became a sort of 

• 

God-send to the agitators. Here, they thought, 
was a lever by which the British public and, 
through it, the Government might be moved, and 
the result shows that they had not made a miscal¬ 
culation. The Members of the Council in their 
speeches have also more than once referred to 
the evil custom of early marriage. Sir Andrew 
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Scoble said, “ I have no sympathy with the pseudo¬ 
social reformers who talk glibly on the subjectp 
and do nothing. If they honestly believe their 
marriage customs are bad, let them follow the 
example of the Sarddrs of Eajputana, and amend 
them.” This is a clear allusion to the abolition 
of early marriage, which is the reform that the 
Sarddrs of Bajputana are praised for having 
attempted, with some success, to carry out. Besides, 
the Hon’ble Mr. Hutchins has made the allusion 
clear. In the course of his speech he says, “ The 
Rajputs of Jaipur and other Bajputana States have 
shown them one way in which this [“ the eradica¬ 
tion of the cause of all the evil” viz. early-marriage] 
may be done, for without sacrificing one jot or tittle 
of their religion they have laid down for their own 
guidance satisfactory canons regulating the age of 
marriage. W ould that the leading men of Bengal 
could be persuaded to do the same !” It may be 
remarked, in passing, that if the policy which the 
Government had followed in regard to ihe Sarddrs 
of Rajputana, namely, that of taking the leaders 
of the people into its confidence, and of carrying 
on the reform gradually through them by purely 
social as distinguished from legislative machinery, 
—if this wise policy, had been adopted in the 
British territories also, instead of the introduction 
all of a sudden and without any preparation what- 
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«yer of penal legislation of unusually severe char* 
acter, its efforts might have been crowned with simi* 
lar success. A stringent penal law awoke only the 
fears of the people. Gentle remonstrance with and 
advice to the leaders of the people and an endea¬ 
vour to organise through them a strong reform- 
organisation might, indeed, have been attended 
with the desired results. But such sympathetic 
course was not to be followed in the case of 
British subjects. It had been followed only in the 
case of the subjects of certain feudatory chiefs of 
Rajputana. But to return. The Hon’ble Mr. 
Hutchins said, “It is said our Bill does not 
go far enough, that even if we cannot give pro¬ 
tection up to puberty we might at least prohifrit 
early marriages. The Legislature certainly has 
power to do this, but it would involve an inter¬ 
ference with religion, and with social customs not 
necessarily harmful, which I personally,—and I 
believe that I am also expressing the sentiments 
of all my honble colleague^—would be most reluc¬ 
tant to undertake. In our opinion, if I may speak 
for them as well as for myself, the people themselves 
should be left to weigh The possible advantages 
of early marriage against the obvious disadvan¬ 
tages, and if in their judgment, the advantages pre¬ 
ponderate, we do not AT prbsknt see any safe or 
sufficient reason for prohibiting the constitution of 



( 32 ) 

the marital relation ai any age which they rnay 
prefer'' The Hon’ble Mr. iJulkar said, “ My coun¬ 
trymen are too law-abiding to actively obstruct 
or resist the law for any length of time. In this 
case the result will be that some far-seeing, though 
few men will make a beginning by keeping their 
daughters unrnarriea till twelve years —as my Hon*- 
ble friend Sir Eomesh Chunder Mitter himself fore¬ 
sees— rather than run the risk of breaking the law. 
And past experience tells us that such wise and 
wholesome examples, will be more and more follow¬ 
ed by others throughout the country. I confidently 
expect that it is in this direction that this law will 
ultimately become a dead letter, or rather obsolete.** 
And lastly His Excellency the Viceroy himself said, 
“ I have already explained the reasons for which 
we have been unable to accept the suggestion, 
which has been made to us, that we should aban¬ 
don our iuiention to raise the age of consent and 
deal at once with the whole question of the marriage 
law by invalidating all marriages contracted with a 
woman below the age of twelve. A change of the 
lnw in this direction is one which will^ I trusty ulti¬ 
mately be demanded by the Hindu community itself. 
It is not one which, under existing circumstancesy we 
are prepared to impose upon that community.** 
[Liberty has been taken to Italicise certain passages 
of the extracts from the speeches]. 
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From these e^stracts it is easy to understand how 
the communities of India may readily entertain the 
suspicion that it is only to prepare the ground for 
the abolition of early marriage that the Act has 
been passed. The severe punishment provided in 
the Aet and the fear of malicious prosecutions hang¬ 
ing before their eyes, may make them prefer the 
abolition of early marriage itself to a measure of this 
kind. And except in the case of men who deeply 
respect the religion in which they were born (even 
Sir Andrew Scoble has said ‘ I can quite under¬ 
stand that there may be men who place religious 
duty above all earthly laws’), the majority of 
the people would perhaps prefer a civil law in¬ 
validating marriage under 12 years of age to the 
present measure, fraught as it is with such serious 
dangers for them. Your Lordship’s Petitioners 
humbly submit that there are many men to whom 
this view of the intentions of Government appears, 
to be almost self-evident; for, if the abolition 
of the evil complained of nrere the only object of 
the measure, Government would not certainly 
have refused to modify .the Bill in accordance 
with the strongly expressed wishes of the people, 
by which the Bill might have been workable. As 
it is, the Bill for the particular purpose for which 
it is said to have been introduced would be nearly 
a dead-letter; but by subjecting the people to a 
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terrible fear, it may easily have the effect of 
making them desire to get rid of so terrible an 
engine of oppression by the abolition of early mar¬ 
riage. Your Lordsliip*s Petitioners can hardly 
believe that a strong Government like the British 
Government of India, would lower itself before 
the public by taking indirect means to gain 
an object which it is not quite so easy or safe 
(to use the word of the Hon’ble Mr. Hutchins) to 
gain directly. But they beg to submit that as the 
belief really has found its way in the minds of 
men, a strong and just Government should take 
care to disabuse the public mind by so modifying 
the law that it would be impossible to hold the 
unfortunate belief. 

With regard to early marriage itself, Your 
Lordsh’p’s Petitioners beg to submit that though 
the custom is regarded as pernicious by Europeans, 
they ought to be able to see that it has many a 
redeeming feature. When the girl is yet of very 
tender years and is impressionable like soft clay or 
wax, her duty in regarding her husband as her 
lord is impressed on her mind. The God on earth, 
whom she is bound to love and obey for life, is 
placed before her, ere her child’s mind has learnt 
to be disturbed by though t.s of woman’s love for 
the other sex, so that the words put by Milton in 
the mouth of his Eve, addressing her husband. 
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come to her with a sweet naturalness, not to 
be found in any country where late marriages are 
in vogue. 

“ My Author and Disposer, what thou bidst 

Unargued I obey: so God ordains; 

God is thy law, Thou mine. To know no more 

Is woman’s happiest knowledge and her praise.” 

If in Europe where the ‘subjection of women’ 
is regarded as a great evil, such sentiments are 
considered fit only for a Negro slave, they are still 
the sentiments that sway the mind of the Hindu 
wife; and this is entirely owing to the Hindu sys¬ 
tem of early marriage. Hence it is that there,is 
no home on earth where love and peace reign so 
supreme as in the Hindu home—and hence it is 
that that keen and sympathetic observer, Lady 
Dufierin, has said in her article on “Women of 
India” in the Nineteenth Century for March last, 
“ They (the Indian women) know nothing of the 
outer world, nor on the other hand are they exposed 
to many of its trials and temptations; and it may 
be that what their life loses in interest and variety, 
it gains in peace and security. Indeed, I can im¬ 
agine many a weary and toiling woman, in this 
our overcrowded and busy world sighing for such 
a harbour of refuge as the Zenana might appear 
to her to afibrd.” With the destruction of the sys- 
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tern of early marriage, many things that the Hindu 
prizes so much—his jonit family system, the purity 
of his women, the peace and happiness of his 
domestic life, the sanctity of his zenana—all these 
will be inevitably destroyed. Your Lordship’s Pe¬ 
titioners beg, with all deference, to say that it is a 
great mistake to suppose, as it is usually sup¬ 
posed, that the position of women in Hindu So¬ 
ciety is inferior to the position of women in Eu¬ 
rope. The Hindu applies to his wife the noble 
term of Sahadharmini (i, <?., help-meet in duty and 
religion), a term the equivalent of which it is vain 
to seek in other languages of the world. The fact 
of the Hindu woman being constantly engaged in 
domestic duties, which her European sister is ac¬ 
customed to regard as drudgery, should never be 
regarded as a disgrace, but should rather be regard¬ 
ed as a high honour. For the last word of European 
philosophy on the function of woman in society is 
that the home is the proper sphere of her activity. 
In the Hindu home she is the fondly cherished 
daughter to part from whom is to the Hindu a pain 
which can hardly be realised in Europe ; the be¬ 
loved wife, who is the absolute mistress of his 

• 

household and all whose wishes he is ever ready 
to carry out; the revered mother "whose word is 
law and whom to cherish and protect is hia 
greatest duty and highest privilege. No nation 



{ 87 ) 

really honours their women more than the Hindu 
does. In the words of the great Hindu lawgiver 
women deserve worship, they are the light of 
home, in fact there is no distinction between a wo¬ 
man and Srf herself, the goddess of prosperity. 

The whole social Rv^=tem of the Hindus is indis- 
Bolubly bound up with the system of early marri¬ 
age ; and the evils of the system must be tolerated 
or eradicated, if possible, by gentle means without 
striking at the root of the system itself. It must 
be remembered that if the system of early marriages 
has its evils, other systems have evils of their own 
from which the Hindu system is almost absolute¬ 
ly free. No social arrangements, in this imperfect 
world, are nerfect, and it would be a grievous 
misfortune to India, if, in order to remove some 
evils incident to the system of early marriage, the 
sj’stem itself were destroyed. This system of 
early marriage in India has been a growth of ages; 
as was mentioned in a note submitted to Govern¬ 
ment in continuation of the Memorial from Bdli 

4 ’< 

and Uttarpard in connection with the Consent 
Bill (Appendix C. p. 50;—“ we can trace in the 
Hindu Sdstras the very beginnings of civilised so¬ 
cieties ; we can see that the age of the marriage of 
girls, from a long time after the interdiction of 
promiscuous intercourse, must have been after pu¬ 
berty, that the evils of late marriages, especialiyin 
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a society which is based upon the institution of 
caste and in which the joint-family system plays 
80 important a part were successfully combated 
by a gradual lowering of the marriageable age of 
girls below the age of puberty; that there has been 
a systematic plan in all this ; and that to raise the 
marriageable age of girls (which after all must be 
considered to be the end and aim of all legislation 
like the present one) would be a most retrograde 
movement according to Hindu ideas and beliefs.” 
Nor must it be forgotten that the institution of 
early marriage is also connected with the solici¬ 
tude which the Hindu religion, manifests, at every 
turn, for the begetting of a son as soon as possible, 
if is only by begetting a son that the debt due 
to one’s ancestors can be repaid and provision can 
be made for the due performance of the all-import- 
ant funeral riles, the offering of oblations and 
Pindas (funeral cakes) &c. Seeing that life is 
fleeting, a Hindu must not miss the earliest oppor¬ 
tunity of begetting a son and women also must have 
as early an opportunity^as possible of becoming 
mothers of sons. This may no doubt seem extreme¬ 
ly puerile to the European mind, but it is unde¬ 
niably the very life-blood of the Hindu religion.* 

* Sir Henry Maine observes,—“ It sounds like a jest to 
Bay, that according to the principles of Hindu Law, property is 
Itgarded «• the means of paying a man’s funeral expenses, but 
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Your Lordship’s Petitioners therefore beg humb* 
ly to appeal to your Lordship’s generous English 
instincts, to save the Hindu nation from the wrong 
and the shame of interference with their ancient 
customs. Though a subject nation they bad hither¬ 
to been left in almost perfect freedom in regard to 
their domestic economy, and this just, wise and 
generous policy has had its reward in evoking a de¬ 
voted loyalty to a foreign government unexampled, 
perhaps, in the annals of the world. The present 
Act has been a rude shock to the people’s sense of 
perfect security from interference in their domes¬ 
tic matters, and unless it is disallowed by Your 
Lordship or at least considerably modified, the 
fear is entertained in many quarters, that the 
devoted loyalty, the pride, almost, that the people 
have for sometime past been accustomed to feel in 
their great rulers and their glorious achivements, 
might give place to at best a helpless acquiescence 
of foreign domination. As for • soci^fl reform, all 
reasonable men, Your Lordship’s Petitioners submit, 

this is not so very untrue of the written law, concerning which 
the most dignified of the Indian GouHs has recently laid down, 
after an elaborate examinatioii cS. all the authorities, that ** the 
right of inheritance, according to Hindu law, is wholly regulated 
with reference to the spiritual benefits to be conferred on the 
deceased proprietor.” 

Village Communities, Third Edition, p. 



( 40 ) 

oti^t to be satisfied with the powerful engine of 
western education which England wields with so 
much effect. Let not reforms be again thrust on 
them by Acts of the Legislature. It is now gener¬ 
ally admitted that the Engli«5h have, through 
their inability to appreciate the value of Indian in¬ 
stitutions, destroyed many of them, lo the great loss 
and suffering of the people. The following re¬ 
marks of Dr. Congreve are so apposite that they 
may here be quoted. 

“ If I return on any more general Indian ques¬ 
tion, it is only to emphasize what I said in my 
last Circular, as to the true attitude of the Indian 
Government whilst it remains in the hands of 
Englishmen. There is an increasing pressure 
brought to bear upon it in the opposite direction. 
With the usual English feeling of superiority, 
instead of mending ourselves we are but too 

anxious to intrude our crtide actions on others as 

* 

necessary reforms. This has been seen the last 
year, notably in relation to infant marriage. A 
certain evil is seen and there is at once a cry for 
a legislative reform, a coarse and unwise mode of 
proceeding. Respect for the civilization on which 
we have thrust ourselves, and patient waiting for 
its own change from within, where change is desi¬ 
rable—we cannot too consistently or energetically 
assert these principles. The quietest but most 
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determined resistance to the premature enforce¬ 
ment of the revolutionary ideas of the West, to its 
interference on such questions, however specious 
the grounds for such interference, this is the 
course I should be glad to see adopted by Indians 
of all classes.” 

But all that the English, have hitherto destroyed 
will be as nothing compared to the destruction of 
the system of early marriage. The law that has just 
been passed, threatens this system and hence the 
strong outburst of opposition that it has met with. 
Many Members of Council have taken upon them to 
predict that the agitation against the Bill would 
cease as soon as the Bill is passed. Your LorS- 
ship's Petitioners, however, venture to think that, 
unless the law is so modified as not to be a menace 
to the system of early marriage the agitation will 
not cease; unless government thought it fit to sup¬ 
press all outward manifestation of the discontent 
that the measure has evoked* throughout the 
length and breadth of the oontinent and specially 
in Bengal, and, therefore, to stop all agitation by an 
arbitrary exercise of power, the agitation will go on 
increasing in volume and .intensity and falsify the 
predictions made in Council by members who have 
at one moment tried to ignore the agitation by the 
make-believe that it was confined to only a small 
r 
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section of the people, and have at another moment 
virtually admitted it by saying that it was not genu¬ 
ine but was due to ignorance of the people and 
misrepresentations of certain professional agitators. 
K the agitation was the consequence of misrepresen¬ 
tations by professional agitators, why was time not 
given for which the opponents of the measure had 
so earnestly prayed ? The following passage from 
the Note submitted by the Bali Uttarpdra Committee 
in continuation of their memorial, on the eve of the 
passing of the measure (Appendix 0. pp. 62—64) 
may here be given, 

“ The Committee beg to observe that unless 
Gbvernment is satisfied that the Bill in its present 
form does interfere with the Hindu religion, or 
is prepared to take up the position that in a matter 
like this it is not bound to regard the Hindu reli¬ 
gion but that, as in the case of suttee^ it can abolish 
what it considers a pernicious custom—unless 
Government is prepared to take up this position, 
it should, before passing the Bill, publish the opi¬ 
nions received by it and the grounds on which 
it considers why the measure would not interefere 
with the Hindu religion. Unless an opportunity 
is thus given to the people to explain the texts and 
answer the arguments brought forward in support 
of the Bill, they will have reason to consider them¬ 
selves, as hardly used. The position taken up by 
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the Hon'ble Sir Romesh Chuuder Mitter that the 
Legislature as at present constituted is not compe¬ 
tent to decide a Sastric controversy like the present, 
is certainly a strong one. In a matter like this 
when a large section of the Hindu people feel and 
state that their religious beliefs and practices 
would be interfered with, Government ought to 
accept the statement, without going into the 
question whether their beliefs and practices are 
justified by the Sdsfras or not. That is entirely 
the people’s affixir. Government has only to 
inquire whetlier the feeling and the practice exist 
or not as matters of fact. If, however, Govern¬ 
ment is pleased to think otherwise the Cotp- 
mittee beg most respectfully to pray that an 
opportunity may be given them, before the Bill 
is passed, to meet the Sastric arguments advanced 
in support of the measure. It is true that to do 
this, it would be necessary to postpone the passing 
of the Bill for some time. But, the matter is not 
of such urgency that it cannot be so postponed. 
When it is borne in mind tTiat the Bill was intro¬ 
duced into the Council only on the 9th of January 
last, that before its introduction the people had 
not only had no inkling of the intentions of 
Government in this matter, but had actually 
fancied that they could afford to disregard the 
foul libels on their society uttered by over-zealous 
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reformers as tlie Indian Government could not 
undertake Social reforms by Legislative enact¬ 
ments after the statesman-like decision of Lord 
Dufferin’s Government so late as in 1886,—when 
all this is borne in mind, it will not, it is hoped, 
be considered unreasonable if the people think 
that the space of 69 days (from the 9 th of January 
to the 19th of March 1891, when it is said it 
would be passed into law) is hardly sufficient time 
to allow for the discussion of such an impor¬ 
tant measure which would vitally affect the well¬ 
being of Hindu Society, and which, they sincerely 
believe, would involve interference with their reli¬ 
gious and social customs. Not even to accede to 
this humble request would argue a want of sym¬ 
pathy with the people which the past conduct of 
Government had not prepared them to appre¬ 
hend.” 

His Excellency the Viceroy in his speech in 
Council when the ^ Bill was passed was pleased 
to observe,—“I can not therefore bring myself 
to share the opinions of those who would have 
us postpone the passing of the Bill in order to 
give time for further discussion—time which would 
be used for the purpose of still further unsettling 
the public mind, and misrepresenting the scope 
and intention of the measure.” Other Members 
of Council have made similar remarks. But it is 
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the Viceroy’s remarks that have filled the mind 
oi the people with deep pain. But it may perti¬ 
nently be asked that if the majority of the people 
and almost all the men of light and leading in the 
country, were in favour of the Bill, as it was 
stated in Council, how could it be supposed that a 
longer time for discussion would have the effect 
contemplated by His Excellency ? If almost all 
the best men were on the side of Government and 
also the vast majority of the people, how could 
the public mind have been further unsettled? 
The misrepresentations of misguided agitators 
would have been exposed by the enlightened sup¬ 
porters of Government, who according to the 
theory form all but the whole phalanx of the 
educated men of the country. Every day added to 
the discussion would have served only to discredit 
the agitators and to make manifest the wisdom 
of Government. Your Lordship’s Petitioners 
humbly think that this position is simply un¬ 
answerable and that the matter is too serious for 
the Government to shut its eyes to. Never before 
since the dark days of the mutiny, was the country 
so deeply moved; never b^ore was so lively a sense 
of danger felt for the religious and social customs of 
the people. No one can foretell what the conse¬ 
quences may be; and devotedly loyal subjects 
of Her Gracious Majesty, like Your Lordship’s 
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retitioners can only say that they feel a sense of 
alarm and uneasiness, unfelt by them before. 

20. Your Lordship’s Petitioners beg humbly 
to submit that an attempt to violently introduce a 
reform in the Hindu Social System must necessarily 
be attended with grave evils; the whole system 
being a consistent and coherent one, it can not 
be rudely tampered with in one part without being 
injured in other parts. On this point the follow¬ 
ing remarks of Professor Seeley in his ‘ Expansion 
of England ’ (p. 305) may filly be quoted “ Our 
Western Civilisation is perhaps not absolutely the 
glorious thing we like to imagine it. Those who 
w^tch India most impartially see that a vast trans¬ 
formation goes on there, but sometimes it produces 
a painful impression upon them ; they see much 
destroyed, bad things and good things together; 
sometimes they doubt whether they see many 
good tilings called into existence.” These remarks 
of a great philosophical historian contain a warn¬ 
ing which the Indian legislator should ne/er forget. 
A seeming reform may be introduced by the stroke 
of a pen. But the remote and indirect effects of 
the measure are not easy to calculate and it is the 
firm conviction of Your Lordship’s Petitioners 
that in the present instance, the evil effects will 
far outweigh the good. If the measure were 
modiffed and safeguarded in the manner indicated 
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above, it might have produced some good ; as it is, 
its evil effects will far outweigh any good that it may 
do. Your Lordship’s Petitioners can not point out 
all these evils; but it seems necessary to mention 
one or two. One has already been suggested above, 
mz. that the measure threatens the system of early 
marriage and which, as has been mentioned, is the 
very basis of Hindu, Society and, it may be added, 
of Mahomedan Society as well. The good points of 
early marriage have been briefly indicated above. 
But whether the system can or can not be 
defended in the abstract, is not of much conse¬ 
quence. Hindu social economy has not the neces- 
ary fitness for a system of society in which 
late marriages obtain If Hindus are compelled by 
the fear of a terrible penal law to delay the mar¬ 
riage of their girls, many evils will creep into the 
society from which it is now almost perfectly free. 

Another evil effect of the law will be to 
introduce a sort of inquisitorial espionage into 
the privacy of the zenana and will go a great way 
to bring intolerable unrest where peace and secu¬ 
rity dwelt before. This objection to the law is so 
strong that the Viceroy has candidly admitted its 
force. His Excellency says, “ I will now pass for 
a moment to the third great objection which has 
been raised against the measure. It is the ob¬ 
jection founded upon the anticipation that it will 
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lead to inquisitorial action by the police, to pro¬ 
secutions instituted from vindictive motives, and to 
criminal investigations into family matters of the 
most domestic and private character. Of this ob¬ 
jection, I will say that, whatever may be our opi¬ 
nions with regard to some of the arguments which 
have been brought forward against the Bill, there 
can be no doubt as to the perfect sincerity with 
which this argument has been urged upon us. 
The apprehension considering the conditions under 
which a great part of the population of this country 
lead their lives, is a perfectly natural one: we 
should, if we were situated as they are, probably 
entertain a similar apprehension ourselves.” In 
answer to the argument which His Excellency has 
so well put, His Excellency has only entreated the 
public to be cautious how in this or in any other 
case it allows itself to be too much influenced by 
arguments founded upon the possibility that a new 
law is hkely to be abused in this manner.” This, of 
course, though the Viceroy has said it, car not real¬ 
ly be expected to allay the public apprehensions. 
Had the safe-guards so earnestly prayed for by the 
people been adopted the result might have been 
otherwise. The measure if it is meant to work, 
can not possibly work without a system of es¬ 
pionage, and already there is talk of what are 
called Vigilance Committees” being established. 
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If an oflenc3 under the law is committed, who will 
bring the matter to the notice of the Magistrate ? 
Not surely the family of the husband,—they can not 
wish to send their boy to transportation for life. 
The family of the wife will not do it,—they can 
not see their girl doomed to a life of widowhood. 
Who then will be the complainant ? Some spy or 
some busy-body, or some enemy. The establish¬ 
ment of this sort of espionage would be a deplor¬ 
able evil, fraught with terrible moral degradatioix 
to the people. 

The difficulty of one nurtured in a different social 
system who, perhaps, looks upon other social sys¬ 
tems as hardly deserving of toleration, is exemplified 
by the advice which Sir Andrew Scoble has given to 
the,people of this country in the following passage 
of his speech,—“ Surely advantage might be taken 
of the passing of this Bill to restore the practice 
which formerly prevailed in Bengal, and which 
still prevails in the neighbouring provinces of 
Behar and Orissa, under which a girl is not sent to 
her husband’s house until she is mature enough for 
cohabitation.” Your Lordship’s Petitioners have 
no personal knowledge of the state of things in 
Orissa or Behar or in Bengal formerly. But this they 
have a personal knowledge of, that in the peculiar 
joint-family system of Bengal, it is absolutely 
necessary for the peace of every household that a * 
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girl should come and live in her husband’s house 
as early as possible, so that she might be trained 
in the ways of her husband’s family; that her 
mother-in-law might form her mind in her own 
way, as otherwise all peace and domestic har¬ 
mony for the family would be at an end. The 
S 3 ^stem of society where thii mother has usually to 
leave the house before the advent of the son’s wife, 
is entirely different from the system of joint-family 
society of Bengal. Three and often even more 
generations live together under the same roof-tree 
and in such a society it is absolutely necessary that 
the brides must be brought home when their minds 
are soft and impressionable and can be moulded 
m the fashion iii which the elders of the family 
wish it to be moulded. It is not likely that the 
force of these representations will be felt by those 
who can have no experience of the domestic 
system of Bengal; but Your Lordship’s Petitioners 
beg most humbly to assure Your Lordship, that the 
more they think* upon the measure, the more it 
appears to them to >)e fraught with dangerous 
import to the well-being of their society. They 
are not prepared to live as the Europeans, and 
they will not be allo\Yed to live in their own 
way. The consequence to them, therefore, can 
only be simply disastrous, 

• 21. Your Lordship’s Petitioners beg now lo 
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submit their strong objection to the Act on the 
ground of its interference with their religion, and 
consequently, of its violation of Her Majesty's 
Great Proclamation of 1858. 

This objection was set forth fully in the Bali and 
Ilttarpdrd Memorial and tlie notes submitted in 
continuation of the Memorial all of which have 
been appended to this Petition. (Appendix C.) 
An impartial examination of the facts and argu¬ 
ments there adduced will convince every candid 
person, that the new law wdll interfere in the case 
of girls who attain puberty before 12, (and the 
proportion of such girls on the best medical testi¬ 
mony available is about 35 per cent.) with the 
])erforinance of a certain Hindu religious cere¬ 
mony, called Garhhddhiuia or Piinarvirdha, 
which according to the custom of Bengal, at any 
rate, has to be performed on the occasion ol* a girl’s 
attaining the age of puberty (as evidenced l)y the 
first appearance of the catamenia after the girl's 
10th year), of which religious ceremony the consum¬ 
mation of marriage is tlie most important part; and 
that therefore the new law'will do violence to the 
religion of the Hindus or at any rate of the Hindns 
of Bengal. It has been said that the custom is 
not universal among the Hindus of all parts of 
India ; that even in Bengal many families do nc^ 
observe it: that in ancient days when marria‘j[es 
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were permitted after puberty, the ceremony in 
question was not and could not be, always perform¬ 
ed on the very first appearance of the catamenia; 
that the Sdstras recognise certain exceptions to the 
performance of the ceremony as on the occasions 
of a husband’s absence, imprisonment, sickness and 
the like; that the penance provided in the Sdstras 
for the non-performance of the ceremony is not of 
a severe character; that some scholars, though 
chiefly Europeanised scholars, maintain that the 
ceremony is not obligatory on the very first occa¬ 
sion;—these and similar things have been urged to 
minimise the force of the religious objection. But 
after all is said, the fact remains that the religious 
custom does obtain in Bengal, no matter if it does 
not obtain in other provinces, and if even in Bengal 
it is not observed by all Hindus ; that a religious 
custom has all the force of a religious duty en¬ 
joined by the Sdstras, unless it can be shown to 
be condemned by them which, it is superfluous to 
say, has not been and pould not have been shown 
in the present case; that the genuine Pandits of 
almost all parts of the country, and especially 
the Pandits of Bengal and Behar who assem- 
bled in large numbers at public meetings to protest 
against the Bill on the ground of its interference 
with religion,—Pandits, in fact, who are the res¬ 
ponsible teachers of Hinduism and whose opinion 
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on Sdstric questions the people accept as a matter 
of course and without any question—all these 
Pandits including all the profound Sanskrit Scho¬ 
lars whom Government itself honoured with the 
title of Mahdmahopadydya, among whom is the well- 
known Mahdmahopddydya Mohesh Chandra Nyaya- 
ratna, c. i. e., the able Principal of the Government 
Sanskrit Cbllege of Calcutta, whose • devotion to 
Government is well-known in the country, and in¬ 
cluding the venerable Pundit Iswar Chandra Vidyd- 

sdgar, the father of social reform in Bengal and by 
common consent the profoundest Sanskrit sc.holar 
of the day,—all these have in unmistakable terms 
given it as their deliberate opinion that the Act 
will do violence to the Hindu religion by interfer¬ 
ing with the performance of the ceremony in ques¬ 
tion at the proper time in “ an appreciable percen¬ 
tage of cases ” to use the expression used by the 
Hon’ble Mr, Evans. It is in a manner admitted 

o 

that the Government is not com 2 )etent to decide 
the question whether a certain religious custom 
ou"ht or ou"ht not to be considered to have a 

O o 

binding force according to the Hindu Sdstras. If 
the custom exists and the people believe that it is 
their religious duty to observe the custom, there the 
matter ends. It must, so far as the Government is 
concerned, be regarded as a religious belief and to 
interfere with such a belief would be a violation of 
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tlie Proclamation. The Government therefore to 
get rid of the religious difficulty has, in a manner, 
been compelled to hold that the Proclamation is not 
to^ be taken as absolutely debarring Government 
from all interference with the religious beliefs of its 
Indian subjects, but that if in the interests of good 
government, humanity, morality and civilization, 
Government considers it necessary to interfere with 
any religious belief it is quite competent to do so ; 
in fact the Proclamation is always to be taken with 
these reservations. 

22. Your Lordship’s Petitioners will presently 
address themselves to examine this position taken 
up by the Government; but they beg to make 
one or two observations before doing so. 

In the first place Your Lordship’s Petitioners 
beg to point out that when the Bill was first 
introduced into Qouncil, both the Law Member 
and Ilis Excellency the Viceroy, confidently stated 
that the Bill, if passed into law, would not do the 
slightest violence to Hindu religion and therefore 
there was no danger whatever of any violence 
being done to Her Majeky’s Gracious Proclama¬ 
tion. On the day the Bill was passed both the 
Law Member and Ilis Excellency the Viceroy were 
anxious to prove that the Proclamation was no bar 
to Government interference with Hindu reliuriou in 
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the interests of liumariity, morality and civilization. 
This can admit of only one explanation, and the 
explanation is this. When the Bill was intro¬ 
duced, Government had not the slightest know¬ 
ledge how it would affect the Hindu religion, and 
accordingly, it made the unqualified assertion 
that the Bill would do no violence whatever to 
that religion. But the unanimous protest of 
the truly orthodox portion of the Hindu Com¬ 
munity convinced Government that it would not 
be safe to rely altogether upon that position, and 
accordingly. Government was obliged to make this 
sudden change of front. Indeed the point can 
hardly be disputed that unless Government had 
felt the religious objection to the Bill to be a strong 
one, it would hardly, after its express declarations 
at the time of the introduction of the Bill into 
Council, have gone out of its way to make the 
assertion that in India when religion comes in 
conflict with morality, it is religion that must give 
way. This appears also from *lhe singularly weak 
attempts of Sir Andrew* Scoble to meet the re¬ 
ligious objection by remarks like the following.: 
“ When the neglect of .this particular religious 
observance can be excused by the simple ex¬ 
pedient of absence from home, it is difficult to 
see how any serious conflict of duty can arise in 
the minds of the most orthodox.” To this the 
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obvious reply is that wilful absence in order to 
avoid the performance of a certain religious duty, 
can be no valid excuse for the non-performance 
of that duty. It is bond fide absence that can be 
pleaded as an excuse according to the Sdstras; 
and not wilful absence with the object of evad¬ 
ing the duty. No man, who thought that the 
religion of another people might be binding on 
the conscience of that people, and that the 
wilful evasion of their religious duty by mean 
devices, would be regarded by them as not only 
unavailing from the point of view of religious 
duty, but also positively dishonest, could for a 
moipent use the argument that the Law Member 
thought fit to use from his place in Council. The 
very same reply may also be given to the Law 
Member’s remarks contained in the following 
passage of his speech—“ That the penance for its 
non-observance is of an exceedingly trifling char¬ 
acter. I have not failed to remark that two 

f 

learned Judges of the High Court of Calcutta, 
for both of whom I have great respect, have 
pointed out that ‘ the formal and outward penance 
may be simple, but the real efficacy of penance 
consists, according to the Hindu Scriptures, quite 
as much as according to reason and common sense, 
in real inward penitence aiid a resolution not to 
commit the sin again.’ I can quite understand 
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that there may be men who place religious duty 
above all earthly laws, but these men are few; 
and 1 think Pandit Is war Chandra Vidydsdgar is 
nearer the truth when he says ‘ the punishment 
which the Sdstras prescribe for the violation of 
the rule is of a spiritual character and is liable 
lo be disregarded.’ ” 

The remarks of the two Judges of the High 
Court entirely dispose of the argument based on 
what is called tlie “ exceedingly trifling charactcir” 
of the penance prescribed for the non-observance 
of the duty. That the penance is not trifling will 
appear from the description of it given on p. 22 and 
])p. 37—38 of Appendix C. But the character 
of the penance has, properly considered, nothing to 
do with the question. A sin is a sin, whether the 
penance provided for it is simple or severe, and no 
man who believes it to be a sin, ought to be com¬ 
pelled to be guilty of it. As it has been remarked on 
p. 23 of Appendix C, “ No penance for a sin can be 
eflicacious unless it is accompanied by a resolulitm 
not to commit the sin again, which in the present 
case is impossible, for the sin will have to be com¬ 
mitted month by month for some time. Indeed 
to ask a devout Hindu—and let it not be imagined 
that even in these days of unbelief the number of 
devout Hindus is inconsiderable [Sir Andrew Scoble 
himself admits that there are a few of Ihem]-- 


ii 



( 58 ) 

to commit a sin on the ground that it is easy to 
expiate it by a penance, is about as reasonable as 
to ask a devout Christian to commit a sin on the 
ground that one sin more or less does not signify, 
since the Divine Sacrifice is sufficient to atone for 
all sins, past, present, and future.” Indeed, this 
argument from the character of the penance can 
>nly show that our legislator has no respect what¬ 
ever for the religious feelings of a Hindu ; surely 
he would not have allowed himself to use it, if he 
had that respect for the religions feelings of one 
of a different persuasion, which, happily in these 
days, is manifested by almost every true Christian 
of culture and liberality of sentiment. 

One word more in regard to this passage. Sir 
Andrew Scoble has so quoted some words of Pandit 
Iswar Chandra Vidydsdgar as to produce the im¬ 
pression that he Lad the authority of the venerable 
Pandit on his side against the two Judges of the 
High Court whom he has quoted before. He says 
the Pandit ‘ is nearer the triuK; that is, the opinion 
of the learned Judges is not so true as that of the 
Pandit. Now it is evident, that the opinion of the 
Judges and the opinion of. the Pandit are on two dif¬ 
ferent points altogether. The Judges say that the 
efficacy, of penance consists not merely in a formal 
outward observance, but also in a penitent state 
of mind. Pandit Iswar Chandra Vidydsdgar does 
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not, as indeed he could not, contradict or qualify 
this opinion. He says something quite difiereixt, 
and evidently in a different connexion. What he 
says is, that the penance laid down in the Sdstras 
is of a spiritual character and is likely to be 
disregarded—disregarded, that is, by those who 
are not truly religious in spirit, which class un¬ 
fortunately is the larger in all communities ; and 
he must have made this remark in justification of 
a penal law by the State, where the Sdstras have 
laid down a penance for an offence. The two 
statements relate entirely to two different matters, 
and to connect them in the way in which they 
have been connected is, to say the least, unwarranj.- 
ed. By the way, when the Law Member quoted 
this part of Pandit Is war Chandra Vidyd<sjigar's 
opinion, should he not have distinctly mentioned 
that the venerable Pandit was entirely at one with 
the Pandits of Bengal in considering the Bill a 
violation of the Hindu religion, and that he had 
given it as his opinion that, the age of puberty 
therefore, should be subsfituted for the hard 
and fast 12 years age, and that no complaint 
also under the law should be entertained 
unless made by the injured child-wife herself 
or her lawful guardians ? *—Had only the opinion 

* It hfts been justly remarked that the same process has been 
followed in the case of quotations made in the speeches in 
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of Pandit Iswar Chandra Vidydsagar, the great 
social reformer, been accepted, the people could 
not have grounds for such bitter complaint. 

23. Your Lordship’s Petitioners beg to ob¬ 
serve, in the second place, that Sir Andrew Scoble 
and other Members of Council took it upon them 
to say that the Hon’ble Sir Romesh Churider Mitter 
had thought it fit to abandon the objection he had 

made at the time of the introduction of the mea- 

« 

sure, namely that as it would interfere with the 
Hindu religion, it would be a violation of the so¬ 
lemn pledges given to the people by the Hoyal 
Proclamation of 1858. Now, Your Lordship’s 
Petitioners humbly submit, that it is not at all cor¬ 
rect to say that the Hon’ble Sir Romesh Chunder in 
his note of Dissent abandoned his position of reliance 
on the Proclamation of 1858. All that he did 
was that he did not think it necessary to repeat 
his argument as His Excellency the Viceroy, in re¬ 
ply to his observations on that point, had distinct¬ 
ly said that the Proclamation was binding upon the 
Council. Sir Romesh Chunder therefore consider¬ 
ed it enough to confine himself to showing that the 

Council, from the opinions of oirtier gentlemen also, as for instance 
of the Hon’ble Dr. Rash Vihari Ghose, who it is understood, 
had supported only the ‘ Principle of the Bill, ’ but had suggested 
such important modifications therein, as woud have, if adopted, 
taken away much of its sting. 
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religious objection did really exist, the inference 
being plain enough that if the Bill was passed not¬ 
withstanding the religious objection, it would be a 
violation of the Proclamation. 

It ought in fairness however, to be observed 
that Sir Romesh Chunder never contended, as 
Your Lordship’s Petitioners humbly do, that in no 
case the Indian Government could adopt any mea¬ 
sure which would go against the religious belief of 
any section of its subjects. In his speech on the 
occasion of the introduction of the Bill, he said 
in the very first paragraph, that for repression of 
crime of any sort, the Government could do so. 
But as crimes had already been made punishable 
under the Penal Code, the Bill did trench upon the 
provisions of the Proclamation as it would, in some 
cases, interdict the performance of an essential 
part of an important religious ceremony known as 
the Garbhddhdna ceremony. This was Sir Romesh 
Chunder’s position from first to last and to say that 
Sir Romesh Chnnder abandoned, in his note of 
Dissent, an important position taken up before, is 
certainly not correct. 

24. With regard to this question of crimes, 
Your Lordship’s Petitioners beg to remark that 
after the introduction of the exhaustive Penal 
Code, it can nol be necessary to interfere with 
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liulian religions for the repression of Crimea. 
To make, as has already been observed (the matter, 
indeed, can not be too much insisted upon), a crime 
of an act innocent in itself or at worst a vice, by 
Legislative enactment, is not justifiable. In the 
present case, it is to be remembered that girls in 
India often attain puberty before 12, and even 
become mothers before that age, (which need not 
be considered too early an age, seeing that 12 
ill India would correspond to 14 or 15 in 
England); that this has been the case for genera¬ 
tion after generation in this country ; that when 
girls become mothers before 12, they can not be 
said to be violated by their husbands against 
their will, so that such an act can at worst be re¬ 
garded as a vice and not as a crime; and that having 
reference to the facts and arguments adduced by 
Dr. Juggobandhu Bose on the authority of Euro¬ 
pean physiologists (vide Appendix B) the attain¬ 
ment of puberty at once makes a girl a woman 
and fit for child-Learing without any detriment 
whatever to her own'health or to that of her 
offspring. The people of this country therefore 
can not understand how under the circumstan¬ 
ces sexual intercourse with wives under 12 can 
be made a crime, and such a heinous crime too as 
requires to be punished by transportation for 
life or imprisonment for 10 years. Of course if 



sexual intercourse with girl-wives causes injury, 
the husband should be punished; for this there 
are provisions in the Penal Code and if through 
any defect in the law these offenders may now 
escape, the defect may at once be remedied.* But 
where no injury is the consequence, where, on the 
contrary, healthy children are born, as every day 
experience shows, it is certainly monstrous in the 
eyes of the people of the country, to punish 
husbands for rape with transportation for life or 
10 years* imprisonment. It has been pointed out 
that the operation of the Act may send a husband 
to transportation, for having sexual intercourse with 
his v/ife who is already a mother.f The people th5re 

* It maj be mentioned that in the Kiu>ra case, referred to 
in Mr. Monomohan G hose’s able Note on the Bill, it was 
maintained that the existing law was sulTicient to meet all cates 
of injury. It is also said, but with wliat truth is not known, 
that the Allahabad High Court is also of opini^'n that the 
existing law is suflicient to punish all inhinnan eases of sexual 
offence. All the papers, pamphlets, petitions, memorials, expres¬ 
sions of opinion, &c. submitted to Government in connexion 
with the Bill should bo sent for by the Home Government and 
examined before final orders are pftssrd in this matter. 

t It may be mentioned that it has been pertinently asked 
whether when the husband is transported or imprisoned for 
sexual intercourse with his wife under 12, the son born of such 
unlawful intercourse will be regarded under the civil law of the 
land as lawfully born in wedlock or not and whether tbcvcf -rc 
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fore, can not reconcile themselves to this law and 
can not but regard it as an arbitrary enactment* 
Not being Europeans they ought not to be made 
subject to a law, which may commend itself to the 
European mind, but the justice and wisdom of 
which they can not possibly appreciate. The only 
just and proper way to deal with a matter like this 
is gradually to educate the people of this country 
to appreciate European ideas. Barring cases of 
physical injuries which are rare indeed in this 
country and which as Dr. Juggobandhu has shown 
on the authority of European physiologists in his 
note, (Appendix B ), are far more common in 
Europe, sexual intercourse with wives between 10 
and 12 may at worst be regarded as a vice (a vice 
of which both husband and wife are in most cases 
almost equally guilty)—and a vice not at all of such 
disastrous consequence, as drinking for instance; 
and a vice like this should certainly not be treated 
as a heinous crime. It may also be mentioned 
in this connexion that ij; has been acutely observed 
that as the wife would in many cases be equally 
guilty with the husband, she must in these cases 
be regarded as an accomplice and her evidence 

he will be eutitlod not to inherit his father’s property. The 
fact is the frainers of the law did not evidently consider the far- 
reaching cfTccts of tlic enacinient on Jlindu and MuhoinedaQ 
Soeieties. 
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alone as has been decided in the notorious O'Hara 
case can not be sufficient to convict the husband 
60 that prosecutions under the Act, even if the 
wife gave her evidence, are bound to fail for want 
of corroborative testimony. 

25, Your Lordship’s Petitioners beg to sub¬ 
mit one observation in regard to a suggestion 
thrown out by the Hon’ble Eomesh Chunder 
Mitter in his note of Dissent, where he says, “ It 
has been said that, according to the true readings 
of the Sdstras, the alleged religious difficulty does 
not really exist. I do not think that the Legisla¬ 
ture as at present constituted can satisfactorily 
deal with the question of the Sdstras. It can be 
satisfactorily dealt with only by experts. Many 
experts have submitted their views, but in my 
opinion the Legislature as at present constituted 
is not competent to say which opinion is correct.” 
(Liberty has been taken to Italicise the words 
as at present constituted). Wilji reference to this 
passage of Sir Eomesh Chunder’s note, Sir Andrew 
Scoble said, “ I am disposed to agree with my 
honourable friend that no legislative body {whe¬ 
ther constituted as at present or in any other way) 
[the parenthetical clause has been Italicised] can 
satisfactorily deal with the question of the Sdstras^ 
in the way of giving an authoritative opinion on 
them.” 
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This seems to require one word of comment. 
What Sir Romesh Chunder meant was that if the 
Legislature were constituted on the basis of repre¬ 
sentation of the people by the introduction of 
some sort of Elective System, the Council, would 
then be competent to decide on a Sdstric contro¬ 
versy like the present; but not otherwise. To 
this implied reference to an Elective Council the re¬ 
joinder was that even if the Council were elective 
it would not be competent to decide a question of 
this nature. For the Proclamation would be 
equally binding whether the Council were elective 
or not. If this be the real meaning of the rejoin¬ 
der it must be said that it is clearly a misconcep¬ 
tion. If the Parliament and the Queen-Empress 
graciously gave the people the privilege of making 
their own laws by their representatives in Council 
elected by tliemselves, the Act conferring the pri¬ 
vilege, would, in certain respects,be a Charter to the 
people of India of far superior import to that of 
the gracious Eoyal Proclamation. If the people 
were Graciously allowed' to make their own laws, 
they could of course, if they chose, interfere with 
any of their own religious beliefs. Constituted as 
the Legislature at present is, the Proclamation is an 
invaluable safeguard. With a Eepresentative Coun¬ 
cil, the safeguard would not be needed and would 
therefore lose its importance. If therefore the 
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Government is desirous of seeing in India reforms 
in Social matters, which are more or less connected 
with religion, it should do all it can to obtain for 
the people some sort of llepresentative Legisla¬ 
ture. Eeforms would then take a normal course ; 
as the people advanced in education and gradually 
saw the value of certain reforms, their representa¬ 
tives in Council would advo^^ale such reforms and 
when the representatives of a particular section 
of the people were for a particular reform, the 
reform might at once b||Carried out by a Legislative 
enactment. For an alien Government to introduce 
social reforms by legislative measures regardless 
of the wishes of the majority of the people them¬ 
selves, is neither wise, nor just, nor humane. 

26. Your Lordship’s Petitioners beg now to 
return to the question of tiie reservations with 
which, no less an authority than the Eepresentative 
of the Queen-Empress says. Her gracious Pro¬ 
clamation is to be taken. Numerous instances have 
been given to show that'the British Government 
has always interfered with the Hindu religion in 
the interests of morality/ humanity and civilisa¬ 
tion. Of these instanfees the abolition of the 
suttee was really a religious practice; infanticide 
and the rest of them were not religious practices 
in any true sense of the word. In the case of the 
suttee, again. Government did iiot compel people 
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to violate any positive injunction of their religion. 
A widow according to the Sdstras could either 
follow a life of ascetic virtue or immolate herself. 
Government abolished only one alternative course; 
the other course, which again is the better course 
according to the Sdstras themselves, was still open 
to her. This point was fully gone into in the 
Bdli'Uttarpdrd Memorial appended hereto (Ap¬ 
pendix C. p. 26).* 


* The following extract from letter No. 1112 dated 26th 
March 1885 from the Government of Bombay then headed by 
the Right Hon’ble Sir James Forgusson to the Government of 
India, Homo Department, may be given to show the difference 
between the abolition of Suttee and interference with customs 
affecting the domestic life of the people. The extract also shows 
that in 1885 the Government of Bombay thought that such in¬ 
terference could not do any good. It may bo mentioned that the 
Government of India under Lord Dufferin, one of tlie greatest 
statesmen India ever had for her Viceroy, accepted this opinion 
and acted upon it. Lprd Dufferin said :—“ But legislation, 
though it may be didactive in its effect, should rot be under¬ 
taken for merely dida-ctivo pul poses ; and in the competition of 
influence between legislation on the one hand, and caste or 
custom on the other, the condition of success on the part of the 
former is that the Legislature should keep within its natural 
boundaries, and should not, by overstepping those Iwundaries, 
place itself in dire^'t antagonism to social opinion.** The passage 
occurs in Proceedings of the Government of India dated the 8th 
October, 1886, recorded in connexion with Mr. Malabari’s 
reform proposals. 
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Be that as it may these interferences with 
Hindu religion were made before the Gracious 
Proclamation of 1858 and they can not be cited in 
support of an interference with Hindu religion at 
the present day. The only case after the PrO" 
clamation that is cited is the prohibition of swing¬ 
ing at the Charak festival; but every one knows 
that it was not a religious ceremony at all and no 
serious objection was made to the measure. 

Your Lordship’s Petitioners would consider it 
a great misfortune if the views expressed in 

It is simply deplorable that in the space of 5 years the 
policy of the Government of India should have undergone an 
entire change. 

The extract from the letter of the Bombay Government re¬ 
ferred to above is as follows:-— 

“ There is no analogy between Sati or infanticide and the 
customs in question. Murder and suicide are offences against 
the criminal law of India as against that of all civilized coun¬ 
tries and the adoption of special measures for the repression of 
particular forms of murder and suicide, is very different from in¬ 
terference with customs against which all that can be said is 
that they have a generally evil effect. When the customs have a 
religious sanction, they are apt to be strengthened instead of re¬ 
pressed by State interference, which is regarded as persecution 
and begets religious enthusiasm. Superstitions and unnatural 
social traditions can never be abolished by being directly at¬ 
tacked : they become obsolete and perish when civilization has 
outgrown them.” 
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Council in regard to the reservations with which, 
it was said, the Proclamation was to be taken, were 
to be sanctioned by Your Lordship. They had 
thought that the Proclamation was an absolute 
charter for religious liberty and toleration which 
could not be explained away on any account. 
They had thought that as by the time the Pro¬ 
clamation was issued, British Government in this 
country had lasted long enough to weed out all 
customs that were justly repugnant to the con¬ 
science of the British people, and that as inter¬ 
ference in a slight matter of religion had plunged 
the country in the horrors of the Mutiny, 
vrtiich cost untold sufferings to the rulers as 
to the ruled, Her Majesty the Queen-Empress 
had graciously been pleased to grant them a 
charter by which their religion was made per¬ 
fectly safe from any further interference. The 
way in which both the Law Member and the 
Viceroy spoke of the great charter, would lead 
one to think that they took it for a mere rhetorical 
effusion, without precision of language and that to 
find out its real meaning it would not do to take 
the words in which it is couched in their ordinary 
sense, but that recourse must be had to the pre¬ 
cise language of the Indian Council Act of 1861, 
which tones down the sentiment and rhetoric of 
the document. It is needless to say that if the 
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people had taken it in that sense it could not 
arouse in their breast a glow of devoted loyalty 
to the throne from which it emanated, nor could 
it have descended like the soft dew of heaven, 
upon a parched land and brought restoring balm, 
like Cordelia’s sacred kiss, to a distracted country 
ill which ruin and havoc reigned supreme and 
the dogs of Civil war had been let loose. 

27. Your Lordship’s Petitioners beg humbly to 
submit that if, as was roundly asserted by the Law- 
Member and the Viceroy, Indian religions must 
give way "whenever they are in conflict with Eng¬ 
lish notions of humanity, morality and civilisation 
a good deal, if not the whole, of the fabric of many 
of the Indian religions, might be pulled down any 
day. As illustrations, Your Lordship’s PeLitioners 
beg leave to mention that the following might all 
be abolished on one or other of the above 
grounds. 

(1) The system of early'marriage, which, 
indeed, a responsible Member of Council de¬ 
clared, the Government was competent to 
abolish. 

(2) Polygamy by which is meant not only 
the unrestrained polygattiy sometimes practised 
in India and which is condemned by the Sdstras^ 
{vide Appendix C. p. 26.) but also polygamy 
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whicli is enjoined in the Sdstraa as for instance 
when one’s wife is either barren or gives birth 
to daughters only. 

(3) Animal Sacrifices at Hindu and Maho- 
medan religious festivals. 

(4) The Musulman rite of circumcision 
and the Hindu ceremony of piercing the ear on 
the occasion of the sacred-thread ceremony. 

(5) The compulsory fast of widows on 
certain days of the moon and the ascetic aus¬ 
terity to which according to Sdstric rules they 
are subjected including the cutting oflf of the 
hair. 

(6) The custom of taking dying people to 
the side of the sacred rivers or at least from off 
their beds immediately before death. 

(7) The practice of Gandi that is of a 
man’s going to some sacred shrine in observance 
of a vow, measuring his length on the ground, 
rising up and falling down and again measur¬ 
ing his length on the ground and so on, all the 
way, till he reaches his destination, which may 
be miles and miles away from the place from 
which he started. 

(8) The practice of Hntydy that is, of a 
man’s lying down before a shrine and fasting 
for days and days, till he obtained from the 
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presiding deity some intimation in dreams or 
otherwise that the object of his penance would 
be gained. 

(9) Giving of alms indiscriminately to the 
poor who beg from door to door (indiscrimi¬ 
nate charity being considered immoral by a 
large section of the English people). 

(10) The Hindu caste system together 
with the system of punishment, by excominu- 
nication and otherwise, for violation of caste- 
rules, and ecclesiastical laws. 

(11) Idolatry itself, being opposed to the 
first of the ten commandments. Christian mis¬ 
sionaries are heard to say that the sight of the 
Hindu idols fills them with horror as embo¬ 
died blasphemy of the worst kind, likening the 
Maker of the universe to ill-favoured images. 
Again, certain forms of worship in which the 
reproductive principle of Nature is adored as in 
the lingum of Siva or of the princilple of Love in 
the adventures of Kadh4* and Krishna might 
according to the Christian standard be not 
only characterised as immoral but positively 
obscene. 

28. Your Lordship’s Petitioners may here 
venture to remark that with the reservations 
spoken of by the Viceroy, the rroclamatiou can 
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only mean tliat the British Government would not 
either wantonly interfere with the religious beliefs 
and worships of the Indian people or would not 
interfere for the purpose of directly proselytizing 
them. A solemn Proclamation was hardly needed 
if this was all that was meant. With what pain 
Your Lordship s Petitioners regard this attempt 
to take away all significance from the Gracious 
Proclamation they can hardly trust themselves 
to express. 

29. Your Lordship’s Petitioners might give 
what they considered satisfactory reasons why the 
interpretation sought to be given to the Proclama¬ 
tion was not tenable, but it is hardly necessary. 
Through Your Lordship they appeal to the Foun¬ 
tain head itself of tlie Proclamation and if their 
Queen-Empress should, to their heavy misfor¬ 
tune uphold the views of Her Bepresentative, they 
would humbly bow to that august decision, in 
deep sorrow no doubt, but also with deep re¬ 
signation. They can not, under any circumstan¬ 
ces, think of questioning the wisdom of their 
Sovereign. 

30. Your Tjordship’s Petitioners beg now to 
turn to the only other question that remains to be 
dealt with. “ Was it necessary in the interests 
of humanity, morality and civilization to dis-* 
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regard the rroclamation in this particular matter 
and interfere with the Hindu religion ? or could 
not the object aimed at, be gained without doing 
violence to the Proclamation and the Hindu 
religion ?’* 

Your Lordship’s Petitioners consider this ques¬ 
tion to be the most important of all, and solicit 
Your Lordship’s kind attention to their arguments 
on this point. Reasons have been given why this 
measure need not at all have been taken up ; but 
let it be ungrudgingly admitted to the Govern¬ 
ment that some such measure was absolutely neces¬ 
sary to enable the Government to do its duty by 
the poor child-wives of this country, by giviilg 
them protection against the brutal instincts of their 
husbands. But admitting all this, Your Lordship’s 
Petitioners submit that if an amendment, which in 
their estimation would have been an improvement 
on the measure, and which had been pressed upon 
the Government with all earnestness not only by 
Your Lordship’s Petitioners, but by many of the 
noblest sons of Indian, had been adopted, no violence 
would have been done to their religion and the ob¬ 
ject of the Government would have been gained. 
Surely in a matter like this, too much care could not 
be taken not to give a shock to the religions suscep¬ 
tibilities of a people highly sensitive in the matter 
of their religion, when it was unavoidable to rudely 
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shock them in the matter of their domestic life, in 
which also they are equally or perhaps even more 
keenly sensitive. The amendment suggested was 
the substitution of the age of puberty, as indicated 
by the first appearance of the catamenia, for the 
hard and fast age limit of 12 years. This would have 
been an improvement on the Bill in this way, that 
while about 35 per cent, of the girls attain puberty 
before 12, the remaining 65 per cent, attain it after 
that age, so that the period of protection would by 
the adoption of the amendment have been ex¬ 
tended in the great majority of cases and a 
limit fixed by Nature herself would have been 
adopted instead of an arbitrary age limit. It is per¬ 
fectly well known that one girl maybe relatively 
more mature at 11 years and 6 months than another 
at 12 years or even 13 or 14 for the matter of that. 
Development depends more upon individual con¬ 
stitution than upon age of a certain number of 
years. A weaklj^ undeveloped girl of 13 may 
require greater protection than a healthy well- 
developed girl of even 11. The advantages there¬ 
fore of the substitution of the age of puberty for 
12 years are so evident, in as much as (1) it would 
have completely removed the religious difficulty 
and (2) would have given protection to nearly 
double the number of girls and (3) would have given 
protection to the more weakly and undeveloped, 
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that is, to those who more urgently needed protec¬ 
tion, that the reasons why the proposed amendment 
was rejected can not but be closely examined to see 
if they really out-weigh the advantages on the 
other side. On a careful examination of these, 
however, it would unquestionably appear to every 
candid mind that the disadvantages of the sub¬ 
stitution of puberty for 12 years are almost as 
nothing compared with the advantages. 

The reasons why the Legislative Council coujd 
not see their way to adopt the amendment are given 
principally by the Hon’ble Sir Andrew Scoble, by 
the Hon’ble Mr. Evans, by the Hon’ble Mr. Hutch¬ 
ins and by His Excellency the Viceroy himself. Sir 
Andrew Scoble says “No doubt there will be 
difficulty in many cases in procuring satisfactory 
evidence of age, but the temptation to manufacture 
evidence in regard to the physical condition of the 
girl would be infinitely greater. As His Highness 
the Mahdrdjah of Jaipur has aptly pointed out— 

‘ though such a provision would serve to silence 
the clamour raised against the Bill, yet there 
would be this danger'that delinquents in their 
endeavours to defend - themselves would almost 
in every instance, try to take shelter under the 
exception contemplated.’ The majority of the 
Select Committee entirely agree with His Honour 
the Lieutenant-Governor in thinking that, apart 
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from technical dilficullies, the objections to making 
it necessary to prove in Court the occurrence of 
the first indications of puberty Jire insuperable. 
We have the authority of the Bengal Govern¬ 
ment for holding that the signs of puberty are 
frequently brought on. How then is it possible 
to accept this test in preference to that of age ?” 

The Hon’ble Mr. Evans says on this point:— 

“ If instead of an age limit we substitute 
maturity as the limit of protection what are the 
results ? Intercourse with an infant is then lawful 
on maturity, however 57oung the girl.” 

The Hon’ble Mr. Hutchins says, “ To a certain 
extent I sympathise with this view [viz. that 
puberty should be adopted as the criterion 
rather than a limit of age]. Real and natural 
puberty would undoubtedly be a far better phy¬ 
siological test than any hard-and-fast age. There 
are however insuperable objections to the magis- 
tracy investigating the delicate questions of this 
description, and I am * sure no one would press 
these objections more strongly than those who 
oppose the present Bill. The condition, too, is 
one which is easily simulated, and which can be, 
and is, accsleratsd by the very evil which we are 
seeking to stop or by other unnatural practices. 
I do not forget that among Hindus the attainment 
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of puberty is attended with certain ceremonies 
and becomes a matter almost of public notoriety, 
but even this does not obviate the objections 
which I have just stated. Besides, it must be 
remembered that we are not legislating for Hindus 
alone : the Penal Code has universal application. 

“ It has been said that the exact age of a girl 
is rarely known, and there is doubtless some 
truth in this objection. But it is one which will 
gradually disappear as education spreads, and the 
necessity for maintaining some proof of age be¬ 
comes impressed on the people at large. This 
difficulty has not deterred the Legislature from 
laying down limits of age in regard to otter 
matters even in the criminal law and in practice 
courts manage to arrive at fairly sound conclu¬ 
sions about age.” 

His Excellency the Viceroy says, “ I may ob¬ 
serve in passing that it was iiyiinly in deference 
to the apprehensions of which I have spoken [the 
apprehension of inquisitorial action by the police, 
of prosecutions instituted from vindictive motives 

and of criminal investigations into family matters 

• 

of the most domestic and private character]— 
that we have found ourselves unable to accept the 
well-intentioned proposal that we should insert in 
the Bill, as an alternative for the limit of age 
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which we have adopted, the attainment of puberty 
by the girl. This proposal, which seemed to us 
open to objection upon other grounds, was cer¬ 
tainly open to criticism for the reason that its 
adoption might have led to invesigations more 
inquisitorial and far more repugnant to family 
sentiment, than any which are likely to take place 
under the Bill as it stands.” 

These are all the objections that have been 
made to the puberty test, and a careful examination 
of them will show that there is nothing formid¬ 
able in them. It is not the fact that puberty is 
harder to prove than age. On this point the strong 
testimony of Mr. B. D. Lyall, Commissioner of 
the Chittagong Division whose testimony has been 
relied upon by the Law Member to establish the 
existence of the evil. This distinguished officer 
has said “ I do not think the age of Consent can 
be raised without really interfering with the 
Hindu Beligion. Some girls do menstruate at ten 
or thereabout, and to make it an offence for a 
husband to cohabit with such would be flying 
straight in the face of the dictates of the Hindu 
faith... ,.I think the publicity which the sec¬ 

ond marriage ceremony gives to the time of the 
girl attaining puberty should be made use of in 
any legislation if it is decided to legislate.” 

The fear of indelicate details in regard to the at- 
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lainmeiit of puborLy having to be investigated in¬ 
to by the magistracy need not terrify anybody who 
remembers that this investigation will form part of 
the proceedings of a rape case. He who is so ter¬ 
rified seems to be much in the position of one who 
strains at a gnat when he has safely swallowed 
the camel. 

With regard to the objection that puberty is 
often simulated and brought on artificially, 
Your Lordship’s Petitioners beg to state that they 
are not aware of the existence of such foul 
practices, and that if they exist at all, they 
think, they must exist only among those who 
are in training swell “ the great shame bf 
great cities ” (and as regards the application 
of the law to the (‘ase of that class of persons or 
to the case of strangers as distinguished from those 
related as husband and wife, Y’^our Lordship’s 
Petitioners have not the slightest objection to the 
Act). But if it is meant to assort that thesfi foul 
practices are to be foimd among the nation 
at large, it would be to grossly libel the nation,— 
such libels being prompted perhaps by those 
pseudo-reformers who in. their desire to reform 
Hindu Society have, as a first step thereto, cut off 
all connexion with that society and, who outcasts 
themselves, are now anxious to destroy that ancient 
social fabric. The refusal to adopt the puberty 


K 
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test wbicli has so many advantages to vecommeucl 
and in regard to which Sir Andrew Scoble’s auth¬ 
ority the Maharaja of Jaipur has himself said that 
it would serve to silence the agitation (His High¬ 
ness uses the word ‘ cl amour’) raised against the 
Bill,—an agitation which is not for the good either 
of the ruled or the rulers and which is regarded 
by many wise men as ominous and so fills them with 
a feeling of uneasiness and alarm,—is only another 
instance of the uns 3 mipathetic way in which the 
people have unfortunately been treated throughout 
this painful business. No one denies that age can 
be approximately ascertained by Courts of Justice 
and that even in the criminal law of the land there 
are many matters in which limits of age have 
had to be laid down. But the difTerence between 
the present and all such matters is just this, that 
under this law, all the girls of the country from 
the daughter of the prince to that of the 
peasant, may have to appear in a Criminal Court, 
seeing that early marriage is the system of the 
land and in every case every husband may be 
suspected of having broken the law by violating his 
child-wife under 12. InvOther cases of crime, the 
known characters of men, and their position in 
society, make it impossible for any suspicion 
resting upon them. It is only the criminal who, as 
a general rule, need have any thing to fear from 
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the ordinary criminal law of the land; but this 
new crime is of a peculiar nature, and hence the 
danger of fixing an age limit which is not easy of 
proof in this country where the Registration of 
Births is unknown. The Hon’ble Mr. Hutchins ad¬ 
mits that there is some truth in the objection that the 
exact age of a girl is rarely known. But he relies 
upon the gradual spread of education to remove 
the difficulty. Would it not be better, tlieii, for 
the present, when education is sadly backward, 
and the vast inases of the people have not a scrap 
of paper in their possession, to fix the puberty 
test instead of the age test? 

'J'here is oiui thing to be borne in mind in this 
coiiiiexif^ii. All the Members of Council almost un¬ 
animously think that there will not be many pro¬ 
secutions under the new law and that it is not 
desirable that there should be many. They rely 
chiefly upon the educative action of the Bill. 
That being the case, would it no*t be better to make 
this concession, which the people are so earnestly, 
almost so plaintively, praying for? What matters 
it if a case here and there 'breaks down because of 
puberty having been simulated or artificially 
brought about, when the mere presence of the law 
in the Statute Book is expected to do so much 
good ? It must also be remembered that cases 
w’^ould also break down for manufactured evidence 
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as to the age of the girls. When the guardians of 
the girls will have a direct interest in making out 
that the girl has passed 12, they will generally be 
able to prove the fact; no medical examination 
can fix the age of a girl with that precision in re¬ 
gard not only to the number of years, but of years 
months and days which would be necessary to 
bring home the charge to the accused. Whereas 
the attainment of puberty is usually a matter of 
notoriety in Hindu families and independent testi¬ 
mony positive and negative may be available to 
prove or disprove the fact. It is true that this 
notoriety takes place only in the case of Hindus. 
But it is the Hindus who chiefiy object to the Bill 
on a strong religious ground. Sir Andrew Scoble 
has said “ I can quite understand that there may 
be men who place religious duty above all earthly 
laws but these men are few.” But are not 
these men, though few, the very salt, if not of the 
earth, being only Hindus, at least of their own 
fatherland ? And is it ijot worth while, if possible, 
to see that these men have no cause to shed tears 
of anguish, as they are actually doing, at the pas¬ 
sing of the Bill ? And therefore though the Penal 
Code is not for the Hindus only but has universal 
application, may not a provision be made in it with 
the view of meeting the religious objections of 
men like these belonging to that community ? 
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Instances of such special legislation, even iu the 
criminal law of the land, are not far to seek. 

In several sections of the Indian Penal Code, 
the difference of religion and of social customs 
based upon religion, are implied and the naming 
of the particular religion meant is only avoided 
by skilful use of general language. As an instance 
the exception to section 292 (which section deals 
with obscene books, painting &c.) may be given. 
The exception runs thus:— 

“ This section does not extend to any repre¬ 
sentation, sculptured, engraved, painted or 
otherwise represented, on or in any temple, or 
any car used for the couveyance of idols, 
or used for any religious purpose.” 

Here the Hindu or Jaiiia car festival is dis¬ 
tinctly implied, though the word Hindu or Jaina 
is not used. It would certainly not be difficult 
so to word the exception tp the present. Act 
(on the ground of the attainment of puberty 
before 12, in the case of feindu girls) as to avoid 
the use of the word Hindu. 

f 

It may also be pointed out that this exception 
to section 292, is itself an instance of an act, 
ordinarily criminal, not being regarded a crime on 
the ground of religion. 

The crime of bigamy (sec. 494. Indian Penal 
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CVtle) is anotlier instance in point. Bigamy is al- 
lowed by the Hindu aiul Malioitiedan religious. 
But in the section in question, by the use of gener¬ 
al language it has been possible to make an excep¬ 
tion in favour of Hindus and Mahomedans com¬ 
mitting bigamy without naming them directly. 
“Whoever, having a husband or wife living, marries 
in any case in which such marriage is void by reason 
of its taking place during the life of such husband or 
shall be punished &c., &c.” By the use of the 
words that have been Italicised, the necessity of 
directly laying down an exception in the case of 
Hindus and Mahomedans has been avoided. 

As an instance of special criminal legislation, 
may be mentioned the whole of Chapter XXXIII, 
of the Criminal Proceedure Code, wdiich like the 
Penal Code, is not for a particular section of the 
people of India but “ has universal application.” 
The heading of the,chapter, “ Criminal Proceedings 
against Europeans and Americans,” is enough to 
show its application to only a special class. 

The remark of the Hon’ble Mr. Hutchins 
that the puberty test can not be adopted 
as that physical condition is one which can 
be and is accelerated by the evil which 
Government is seeking to stop, can not be 
taken as of much weight. The acceleration can 
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take place, if at all, in only a very small number 
of cases and the acceleration by the evil practice 
sought to be stopped by the Bill need not, if the 
Bill is operative, be feared; for in that case the 
husband guilty of the evil practice will have been 
transported before the attainment of his wife’s 
puberty or at least the educative action of the Bill 
will have prevented him from being guilty of the 
evil practice. If the Act can check the evil practice 
at all, it can also check the acceleration of puberty 
by the self-same evil practice. 

To the remark of the Hon’ble Mr. Evans that 
if maturity were substituted for an age limit the 
result would only be that intercourse with *an 
infant would then be lawful on maturity however 
young the girl, the obvious reply can be made 
that maturity is a better indication of the fitness 
of a girl for sexual intercourse than an age limit 
of 12 ; but the Hindus, who earnestly pray for the 
adoption of this test, in order 'tliat their religion 
might be saved from violeiKje, would be content if 
the alternative limit of puberty were made avail¬ 
able only after the age of 10, which was the limit 
fixed in the Penal Code* before its amendment by 
the present measure, so that the objection of 
Mr. Evans would not at all apply. The proviso 
might stand as follows : (It is, of course, needless 
to say that it would, if adopted, have to be 



( 88 ) 


put in accurate legal phraseology). 

Provided that a sexual intercourse by a hus¬ 
band with his wife, who is above ten years of age 
and under 12, shall not be rape if the wife shall 
have attained puberty as evidenced by the first 
appearance of menstruation, and if according 
to his religious belief the husband is bound to 
have sexual intercourse with his wife on her 
attainment of puberty. 

It has already been mentioned that the Hindu 
would have no strong objection to retain the age 
limit of 10 under all circumstances, not only 
because it has been the law of the land, for a long 
time but also because it is almost certain that his 
Sdstras do not enjoin but on the contrary forbid 
sexual intercourse with a wife of 10 or under, 
though she may have menstruated, {Vide Ap¬ 
pendix C. p. 55.) 

Your Lordship's Petitioners beg now to offer 
some observations on His Excellency the Viceroy’s 
objection to the adoption of the puberty test. 
His Excellency’s objection is mainly based (the 
word mainly is His Excellency’s) on the appre¬ 
hension that the adoption of this test might lead 
to investigations far more inquisitorial and far more 
repugnant to family sentiment^ than are likely 
to take place under the age test of the Act. To 
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this Your Lordship’s Petitioners beg to reply, 

(1) That they have no grounds to fear 
more inquisitorial investigations and so forth 
under the puberty-test than under the Act 
as passed. 

(2) That even if they had greater danger 
to fear (and for argument’s sake they beg to 
admit the existence of the greater danger), they 
would willingly submit to it so that their 
religion might be saved from violence. 

(3) That such Hindus, as had any ob¬ 
jections, need not claim the privilege of 
the exception provided ior JTindus, so that the - 
promso may for tliem be, as if, non-existent. 
They would claim to be tried under the age- 
limit and not under the proviso, so that the 
apprehensions pointed out by IJis Excellency 
seem to be illusory. Had it been necessary to 
abolish the age-limit altogether, there might 
have been some foundation for His Excellency’s 
apprehensions. But the age-limit need not ]je 
abolished altogether. If ntay stand as at present, 
a proviso being only added in favour of those 
who have intercourse with their wives afler 
they attain puberty. The exception might be 
made to apply only to Hindus and in the t'.ase 
of wives al)<.)vc only. Hi-^ ICxcellciu’v’s 
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words themselves, “ the well-intentioned pro¬ 
posal that we should insert in the Bill, as an 
alternative for the limit of age which we have 
adopted, the attainment of puberty by the 
girl,’* clearly show that the age limit might 
be retained and the attainment of puberty 
inserted as only an alternative. It may 
here be mentioned that the Hon’ble Sir 
Romesh Chuhder Mitter proposed that, in 
consideration of the insertion of the alter¬ 
native puberty-limit, the age-limit might be 
raised from 12 to 13, thus extending the 
protection sought to be given by the measure 
to a much larger percentage of girls; and the 
Hindu'community would have been only too 
glad if they could obtain the concession they 
prayed for, by the raising of the age-limit. 
Any candid person examining the Act as it 
has been passed and the proposal made by 
the Hon’ble Romesh Chunder Mitter, cannot 
but be convinced that the adoption of that 
proposal would have been a great improve¬ 
ment on the Government measure, even from 
the reformers* point of view. 

If there were two alternative tests, the age-test 
and the puberty-test in the Act, people would elect 
to be tried either on the one test or on the other 
just as it would suit them. If they had clear proof 
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of age and not of puberty (or if they did not like 
to give, proof of puberty on account of the investi¬ 
gations being revolting to them) they would plead 
that the wife was above 12. If however they 
were orthodox Hindus who, in order to perform a 
religious duty when their wives attained puberty 
before 12, would claim the privilege of the excep¬ 
tion, they would willingly submit to the necessary 
investigations being made, as otherwise they could 
not save their religious scruples. The apprehen¬ 
sions spoken of by His Excellency the Viceroy 
therefore have no existence in fact for the persons 
who would claim the privilege of the exception, 
and as no one could be compelled to claim that 
privilege against his will, there would be no hard¬ 
ship to anybody. 

31. Your Lordship’s Petitioners beg to be par¬ 
doned for saying that the refusal to adopt the 
puberty-test when the reasons in favour of its adop¬ 
tion were so strong and the objections to it so weak, 
has filled the minds of the.people with alarm and 
apprehension. Shrewd men, among the Hindus, 
who are readers of character, had predicted before 
the passing of the Bill, -^hen earnest appeals were 
from all sides made to the Viceroy to adopt the 
puberty-limit and save the Hindu religion, that 
the puberty-test would never be adopted. They 
said that the measure was only the thin end of 
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the wedge. They pointed out that immediately 
after the Bill was introduced, the London Times 
came out with an article in which the following 
ominous words occurred, “ the petitions from some 
2,000 Indian women that the age of consent 
should he raised to at leasts has been power¬ 
fully backed up by a memorial addressed to the 
Viceroy from 55 ladies practicing medicine in 
India. If the petition had been complied with^ 
the shock to Hindu sentinent would have been 
hardly greater than it has been ; while the benefit 
from the change ’\\^ould have been very much more 
reaV^ (liberty has been taken to Italicise some 
passages of the extract); similar sentiments ap¬ 
peared also in the Anglo-Indian press supporting 
the Government measure ; if the puberty-test were 
once adopted the law would not lend itself to 
modification in the direction of increase of age 
after reasonable intervals to give the people breath¬ 
ing time; for puberty is a natural phenomenon 
and its time can not be altered at the pleasure of 
the Legislature ; but the* age limit of 12 can easily, 
after a brief respite of a few years, be raised to 14 
and the 14 again raised to 16 or 17 ; the safe-guards 
demanded by the people would not be given, for 
then the law would only be operative against the 
pernicious practice against which it is ostensibly 
directed ; but the Government does not really want 



so much to stop the particular practice as to keep the 
law in terrorem over a bewildered people, who 
would then be compelled to gradually eschew the 
system of early marriage and then the disorganisa¬ 
tion of Hindu Society would proceed apace. 

Your Lordship’s petitioners have considered it 
their duty to give expression to the fears entertain¬ 
ed. They may be the working of the excited im¬ 
agination of the people. But it must be said 
that except calling the people names as mischiev¬ 
ous agitators who misrepresent the intentions of 
Government, not only nothing has been done to 
allay, but all that could have been done has been 
done, to confirm their fears. The people think, 
reasonably enough, that a simple measure would 
have been passed to check the pernicious practice 
complained of, if that were the only or even the 
chief object of the Legislature. They are therefore 
constrained to see in the measure an indirect 
attempt to abolish the system of early marriage 
which is the very corner stone of their society 
and they feel the danger very keenly. ITie adop¬ 
tion of some at least of the safeguards mentioned 
before and this puberty-test in place of the age- 
test would at once allay the fears of the people 
and it is certainly the part of a wise Government 
to allay such fears when it can be done by such 
simple concessions. 
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32. In regard to the fitness of the puberty-test 
Your Lordship’s Petitioners humbly refer to the 
note by Dr. Juggobandhu Bose, which is appended 
hereto (Appendix B.) Though the opinion of that 
eminent and experienced medical man in favour 
of the Indian system which he has supported by 
that of several European physiologists, may not 
find general acceptance among Europeans, still it 
must be remembered that the people of India have 
managed not only to live but also to thrive in their 
own way under their system. So far however as 
the present measure is concerned, any difference 
of opinion on this point is not of any consequence, 
Ae the Hon’ble Sir Romesh Chunder Mitter has 
remarked in his Note of Dissent (Appendix A.) “ It 
appears to me the proposed measure would not be 
efficacious in removing the evils pointed out above 
[viz, the evils of “ premature maternity”] especi¬ 
ally as, in a vast majority of cases, conception 
takes place after the age of twelve.” 

Another remark of the Hon’ble Sir Romesh 
Chunder in this connexion may also be given 
here:—“Speaking for myself,” he observes, “I 
should say that consummation of marriage before 
the age of fifteen or sixteen ought to be held 
reprehensible. But, in the absence of such un¬ 
mistakable age-criterion of maturity, I think that, 
between the age of twelve and the occurrence 
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of the particular physical condition, the latter is 
a better test of fitness for the consummation of 
marriage than the former.” 

38. Before concluding Your Lordship’s Peti¬ 
tioners think it desirable to correct an impression 
that seems to exist in some quarters, that the 
Act is approved of by the women of India iiias- 
muchas they did not join in the agitation against 
the Bill. This is a great mistake. The women did 
not join the agitation, as according to the time- 
honoured traditions of the people, it is not consi¬ 
dered consistent with womanly modesty, to 
take part in public demonstrations or interfere 
in public matters. They leave such things entirely 
to their husbands, brothers and fathers. Your 
Lordship’s Petitioners may here as well make 
the statement that when the idea was broached 
that petitions signed by Indian women should be 
submitted to Government protesting against the 
measure, it was at once scouted as being 
contrary to the sentimeuts and traditions of 
the people. In India women are independent in 
the sphere of home and there they have 
almost every thing their qwn way ; but in other 
matters they can not take, and do not wish to 
take, any independent action. This is the secret 
why the women of the country have not openly 
joined in the agitation, though they have none 
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the less been the inspirers of it; for it is the lively 
•sense of the alarm they felt at the prospect of the 
passing of the measure, that made the men do 
what they could to arrest the calamity. It may 
also be mentioned that where the scruples for wo¬ 
men joining in a public demonstration could not 
be felt, as for instance in that truly touching de¬ 
monstration when more than two hundred thou¬ 
sand Hindus flocked from all parts to offer pray¬ 
ers to their great goddess. Kali at KAlighilt (South 
Calcutta), men and women in almost equal num¬ 
bers were seen in that great assembly, praying 
earnestly that the measure which threatened the 
honour of Hindu women and dealt a severe blow 
to the Hindu religion might not pass. Your Lord¬ 
ship’s Petitioners beg leave to add that in Hindu 
households, pious women had vowed to make offer¬ 
ings to their gods if the danger were averted. 
From the nature of the case it is only the women 
of the advanced people, that it to say people of 
Europeanised notions in social matters, who could 
speak out in the matter, the great bulk of the 
women had to remain dumb as it would have been 
a departure from the tra^litions of the country for 
them to have made their sentiments known, 

34. Your Lordship’s Petitioners beg to give 
here the following extract- from the petition sub¬ 
mitted to the Viceroy from IVdi-Uttarpnra 
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(Appendix D) before the passing of the measure. 
It is the concluding appeal with which that 
petition ends (Appendix D. pp. 6—8):— 

“ Your Excellency’s Petitioners ask leave to 
approach Your Excellency, only with this humble 
prayer that Your Excellency will graciously refrain 
from doing violence to the religious beliefs of your 
Petitioners. Falling at your feet, in the right Hin¬ 
du style of supplication, with joined palms, they 
earnestly implore you to be the defender of their 
religion, which is seriously threatened by the Bill 
in its present form. Eeraembering that Your 
Excellency is the Representative of a Sovereign 
who pledged solemnly, in the name of God, not tb 
interfere with the religion of her subjects, your 
Petitioners implore you so to modify the Bill 
that it may not do violence to the Hindu reli¬ 
gion. Your Petitioners can not make Your 
Excellency see into their heart of hearts, so 
that you might witness the 'deep pain and 
anguish with which they contemplate the passing 
of this Bill in its present form. Your Excellency 
will hardly believe it, but it is none the less true, 
that many of your Petitioners have wept bitterly 
when the Report of the Select Committee (ion- 
vinced them that they had nothing to hope from 
the Council. Their only hope now centres in yon. 
You are the responsible head of the administration, 

M 
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and you cannot divest yourself of an atom of your 
responsibility, by sharing it with others, in a case 
like this, for you have the power to veto any mea¬ 
sure that may even be unanimously passed by the 
Legislative Council. To Your Excellency, there¬ 
fore, your Petitioners humbly appeal. Be the 
Saviour of their Religion, they were never in such 
extremity before; they never, for a moment, 
thought that the British Government could be 
moved to do violence to their religious feelings, 
after the solemn pledges given them by their re¬ 
vered and beloved Sovereign, They again im¬ 
plore Your Excellency by all that Your Excellency 
holds sacred, both here and hereafter, not to do 
violence to their religion. Indeed Your Excel¬ 
lency said, you did not want to do such violence. 
When the people say that the measure will do 
violence to their religious beliefs,—and this is a 
question of fact and not of Sdstras —^Your Excel¬ 
lency will surely\graciously desist. Surely, there 
is no compelling sanctity in the number 12, that 
it cannot be altered to the age of puberty. This al¬ 
teration, as has been shown above, would in itself, 
be an improvement, inasmuchas it would extend 
the protection sought to be given to poor girls to 
an age beyond 12 years in the majority of cases; 
it would have the effect of bringing the law of the 
land in harmony wilh the moral law of the people 
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laid down in their sacred scriptures, so that pious 
Hindus might be made to see that the Government 
really wanted to restore the authority which the 
Sdstras had happened unfortunately to lose with 
some people in the land; it would restore confi¬ 
dence to a despairing people keenly sensitive in 
the matter of their religion, w^ho, if the Bill be¬ 
came law, in its present form, could not fail to 
think that the Proclamation of their Sovereign, 
which they had hitherto considered as the Charter 
of their religious liberty, had been virtually an¬ 
nulled ; and lastly it would pour oil over the 
troubled waters of a controversy betw^cen the 
whole orthodox community on the one hand, and 
a handful of reformers on the other,—a contro¬ 
versy which can have only one eflect, namely, that 
of producing a reaction that would retard genuine 
reform for long years to come; for, after all, true 
reform must come from within; if Acts of the 
Legislature could make men moral and virtuous, 
sin and wrong would long ere this have been abo¬ 
lished from the face of the earth. 

“ Grant then this humble, this earnest prayer of 
Your Excellency’s Petitioners to save their reh- 
gion ; and may God Almighty, the God of Chris¬ 
tians, as well as of Hindus, bless Your Excellency 
with long-life and shower His choicest blessings 
on you and yours. It is not nothing, the bene- 
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diction of a whole people, even though only a 
subject people, when delivered from a great danger 
and a dire calamity. Be Your Excellency that hon¬ 
oured Deliverer, and Your Excellency’s name will be 
cherished in the heart of hearts of a grateful people 
as never was any name cherished there before.” 

35. This appeal of Your Lordship’s Peti¬ 
tioners, like the appeal of the whole country, 
proved unavailing. The India Government stood 
relentless as fate. They now venture to approach 
Your Lordship and prefer the same prayer. May, 
Your Lordship be the Saviour of their religion 
and may God Almighty bless Your Lordship with 
prosperity and happiness. The gratitude of a 
whole nation will follow Your Lordship through 
life and eternity, like the remembrance of a 
noble deed, and the prayers of a devout people 
w’ill be offered morning, noon and evening to the 
Eternal Throne above for the Deliverer who saved 
their religion, the * most precious possessionj on 
earth of a poor subject, people., 

And Your Lordship’s Petitioners as in 
duty bound shall ever pray. 

Sd. Peary Mohun Mukerji, 

„ Kedar Nath Chatterjee, 

„ Acbinasii Chunder Banerjee, 

„ Haradhan Chatterjee, 

„ Jogindra Nath Chatterjee 
AND OVER 2000 others. 

Ihe 20(7i A'pril 1891. 
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A NOTE OF DISSENT 

BY 

The Hon’ble SIR ROMESH CHUNDER HITTER 

AS ALSO HIS SPEECH 

On the occasion of the introduction of the 

Age of Consent Bill” 

INTO TgE 


INDIAN LEGISLATIVE COUNCIL. 




Tiia Hon’ble Sir Romesii Ciiunder Mitter^ 
Note of Dissent. 


Since its introduction into the Council, this Bill 
has been subjected to an exhaustive criticism and 
to a searching examination by the public as 
regards its principle and details from almost 
every point of view. After bestowing careful 
consideration upon all that has been said for 
and against it, I am still [*j of opinion that the pro¬ 
posed amendment of the eccceftion to section 
375, Indian Penal Code, is likely to cause 
more harm than good. . 

I think it is indisputable that any measure \Yhicli 
has the slightest tendency to disturb the harmony of 
the marriage relation ought not to be adopted by the 
Legislature until its ntility has been established be¬ 
yond all reasonable doubt. I threfore propose to 
consider first the question of utility, or, in other 
words, whether the proposed amendment is likely to 
produce any practical good results. 

In dealing with this q^iestion I shall assume at 
the outset that the vice gf premature intercourse 
by husbands with girl-wives exists to a culpable 
extent in Bengal. This assumption, so far as my 

[* Tho spnech of tho Hon’blc Sir Roinosh Clmnder Miifer at fhc lijue 
of (heintroduction of (lie “Conscin isill” into tiic Lcgislf»,(ive Council is 
given below foi coavenience of rol'eicnte.J 
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knowledge of Hindu society in Bengal goes, is not 
fairly tenable. 

Assuming that this evil exists, is it likely that 
the proposed law will remedy it to any appreciable 
degree ? In answering this question it must be re¬ 
membered that this vice (if it exists) has grown up 
notwithstanding that the Hindu Shdstras denounce 
it in strong terms as sinful. If, notwithstand¬ 
ing the interdiction of the Shdstras, the evil exists, 
it must be due to a vicious practice which the 
influence of the Shdstras has not been able to 
control. That being so, it is not probable that 
the proposed law will have the effect of check¬ 
ing this pernicious practice, as, in my opinion, the 
law will remain a dead-letter. In cases where 
fatal injuries are caused to girl-wives, it would not 
be necessary to invoke the aid of the proposed law, 
as in these cases the provisions of th^ existing law 
are sufficient to visit the brutal offender with con¬ 
dign punishment. 

In other cases it must be a dead-letter, be¬ 
cause the offence when committed could be 
established by the evidence of the unfortunate 
wife only, and she would rather suffer silently 
than come forward to denounce her husband 
in open Court, however brutal his conduct 
miglit appear even to herself. The position 
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of the wife in a case of this nature would be most 
unfortunate, because, besides suffering from the 
brutal conduct of her husband, she would have to 
give her testimony in open Court regarding facts 
which she would not willingly disclose even to her 
own mother. Then, again, if she spoke the truth, 
her position would be worse than that of a widow. 
On the other hand, if she deposed falsely, there 
would be the terror of punishment for perjury be¬ 
fore her. A position like this is certainly most 
unfortunate. Were it possible for us to ascertain 
the wishes of the very persons for whose benefit 
the Bill is introduced, I feel sure that they would 
be the first to demand its withdrawal if they could 
only realise the lamentable position in which they 
would be placed in the event of the law being 
vigorously worked. The proposed measure is 
clearly calculated to defeat its own avowed object 
by depriving the child-wife of the protection of 
her own lawful protector in every instance, with¬ 
out exception, in which the Jaw is to be operative. 
In fact, the result of the amendment in question 
would be to punish the viptim of the offence more 
severely than the offender, himself. 

After the most searching enquiry not a single 
case resulting in conviction of a husband for rape 
during the last thirty years has been found out. 
The exception to section 375, Indian Penal Code, 

N 
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has been a dead-letter, and its proposed amend¬ 
ment will, I think, be equally a dead-letter. 

If, as shown above, the proposed amendment 
is not likely to have any direct result, then its 
utility must be established on some other ground. 

Upon this point the Hon*ble Member in charge 
of this Bill, when moving for leave to introduce 
it, said;— 

** The other objection is that legislative action is not likely 
to have much direct result. This may be so ; but for my part 
I shall be content if the effect of legislation is mainly educative^ 
if it strengthens the hand of fathers of families for the protection 
of their daughters, and modifies custom so as to dimmish the 
opportunities and incentives which are now afforded for indul¬ 
gence in this pernicious practice. I can not, moreover, forget 
that it was pointed out long ago by Dr. Chevers that the existing 
law has done mischief to those whose interest it was designed to 
protect, by fixing too low an age : and I agree with the late 
Lieutenant-Governor of Bengal in the opinion that though it may 
not be probable or even desirable that many cases will be brought 
into Court, yet, if the enforcement of the husband's rights upon 
a girl below tewelve years, of age is stigmatised by the law as 
rape, and it is publicly recognized that those who abet such 
assaults render themselves liable to punishment, a great improve¬ 
ment will surely be effected not only in the condition of the class 
for whose protection the Bill is primarily designed, but in the 
physical and social well-being of the people at large." 

Is there any resonable hope for expecting that 
these results will follow? In considering this 
question we must remember that the proposed 
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measure has met with the strongest opposition 
from the people for whose benefit it is intended. 
K it be passed into law, it would be forced upon 
them as a measure of reform. That being so, the 
inevitable result would be that an unhealthy sym¬ 
pathy would be created in favour of the breakers 
of the law. When a reform is forced upon an 
unwilling people, the feeling of opposition which is 
aroused necessarily blinds them to the benefits of 
the reform. And the case becomes worse when 
opinions are arrayed in strength both for or against 
any particular measure. At all events, the effects 
of legislation are neutralised when it is opposed to 
opinion of those on whom it has to be enforced. 
In these cases constant endeavours are made to 
evade the law; and especially it would be so in 
this case, as it would be quite evident to them 
that it could be evaded with perfect impunity. 
Recourse to subterfuges, falsehoods and even to 
forgeries would be had to protect the offender, 
even from a prosecution.. Far from modifying 
the practice referred to in the above extract, the 
new law would induce the bulk of the people to 
have recourse to all possible devices to make it a 
dead-letter, as it is considered by them to be an 
interference with their religion. 

In the Penal Code for the last thirty years the 
limit of the so-called “ age of consent ” has been 
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ten years. Has this provision produced any edu¬ 
cative effect ? Has it ever been appealed to by 
fathers of families for the protection of their 
daughters ? Or has it deterred people from 
continuing the pernicious custom of putting child- 
wives Under ten years of age in the same bed with 
their boy-husbands ? As the existing law has been 
a dead-letter and productive of no results, the pro¬ 
posed amendment, in my opinion, would be equally 
a dead-letter and productive of very little benefit. 

I do not mean to say that in no case the pro¬ 
posed measure would have any beneficial results. 

In a small number of cases it would, I think, 

% 

strengthen “ the hands of fathers of families ” fyr 
the protection of their daughters ; and also in au 
infinitesimally small number of cases fathers would 
be induced not to marry their girls till they attain 
twelve years of age, notwithstanding the injunction 
of the comparatively modern Hindu SdstroLs that 
a father who does not marry his daughters before 
she attains pubt- rly coihmits a sin of a very grave 
character. But persons of this class do not stand in 
need of educative influence, and in their minds 
they are already convinded of the reprehensible 
nature of the practice. But there is a large class 
of Hindus who sincerely uphold the custom regar- 
ing the age of marriage and the time of the Gar-- 
hddhdna ceremony as enjoined by the Sdstras. It 
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seems to me that the educative effect of the pro¬ 
posed measure will not afect them in the least 
degree. Comparing, however, the good results 
with the demoralising efifect the latter will be found 
to outweigh the former. 

This objectionable feature of the proposed 
measure has been so forcibly put by Mr. T. N. 
Mookerjee in his very able note on this Bill that 
I cannot do better than extract the following 
passage from it:—“ We must not overlook,” he 
says, “ what would be the hard case of thousands 
of males, chiefly of the low castes. These poor 
fellows, possessing only one hovel, have to Uve 
alone with their child-wives, because under 
the existing marriage system they have no 
chance of procuring grown-up girls recognised 
by law as adults. All in a day the law will not 
turn them into saints, and it may blight their 
young lives by seven years’ imprisonment with 
hard labour for one single instance of momen¬ 
tary weakness, under brie of the most try¬ 
ing temptations to which flesh is subject. The 
protection of young gitls from cruel treatment is 
as much a necessity as the protection of young men 
from temptation of the most trjdng description. 
Puritanic reformers, who, viewing the world in 
the light of their own iron-heartedness, fail to 
sympathise with the weaki^oss and imperfect 
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nature of their fellovr-beings, may say that these 
men ought not to marry, ought not to bring to 
their solitary homes girls under age. Exactly the 
pame view is being insisted upon here, only tern- 
pered with mercy and sympathy for the weak 
nature of human flesh. It should be remembered 
that the higher the age of consent or consummation 
is raised by law, the stronger grows the tempta¬ 
tion before the husband, the weaker the nature’s 
resistance to the commission of the crime and the 
greater the impunity. The fear, therefore, may 
not be unreasonable that a measure simply raising 
the age of consent or consummation will have 
thft tendency to turn the whole race into a race of 
undetected criminals.” Mr. Mukerje’s view is that 
the most appropriate remedy for the evil is by 
raising the marriageable age by legislation. 

In the third paragraph of this note 1 have 
assumed that the vice of premature intercourse by 
husbands with girl-wives exists in Bengal to a 
culpable extent. But feally what exists is this. 
Amongst people of the higher castes girls are 
generally married between the ages of nine and 
eleven. Amongst people of the lower castes 
marriageable age is still lower. The girls go im- 
inediately after marriage ta their husbands’ honse 
and stay there for a week or so. Before they 
attain puberty they occasionally visit their bus- 
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bands’ house and make a stay for temporary 
periods. Whenever they visit their husbands' 
house, the generl practice in Bengal is to allow 
the young couple to sleep together at night. This 
is all that comes under the observation of the 
other members of the family. 

It has been slated by a few Indian gentlemen 
who were consulted by the Government before 
this Bill was introduced that during this period 
intercourse takes place. In matters of this kind 
accurate information is hard to find, and wide 
generalizations are apt to be formed upon very 
insufficient data. But it seems to me that if the 
statements were well founded many cases of bo(fily 
injury would have come to light. The unanimous 
testimony of Indian practising physicians in 
Calcutta of all standings is to the effect that 
during their practice not a single case of bodily in¬ 
jury to a married girl came to their knowledge. 
European medical men who practise in Calcutta (as 
far as I remember) have not been able to refer to 
any such case which came to their knowledge. I 
think, therefore, that this statement has been 
made on insufficient data'and is not fairly tenable. 

But the practice of allowing the young couple 
to sleep together before the wife attains puberty is 
certainly pernicious. Speaking for myself I would 
extend the restriction to a maturer age. This is a 
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moral evil wliich, for the reasons given before, 
would not, in my opinion, be remedied in any ap¬ 
preciable degree by the proposed measure. 

But the greater evil from which the females of 
the communities in which the custom of early 
marriage prevails suffer is premature maternity* 
Among other consequences it throws upon young 
girls of thirteen and fourteen years of age the 
burden of maternity when they are physically, 
mentally and morally quite unfit to take it upon 
themselves. The result is that it takes them a 
long time to recover from the shock which their 
constitution receives by early child-bearing. It is 
a Common instance to find a girl who has scarcely 
completed her sixteenth year to have become a 
mother of two or three children. Allowance has 
to be made for what care is gladly taken by the 
mother or mother-in-law of the child-mother. 
Nevertheless, the burden is very injurious to the 
health of the latter. [*] 

On the other hand, ‘those who advocate early 
marriage contend that its advantages far outweigh 
the evil effects which have been shown in the pre¬ 
ceding paragraph. They point to its adaptability 
to the economic conditions of the people, and in- 

[• It may be mentioned that the people of India do not believe in the 
evils of early maternity set forth by the Hon’ble Sir Romesh Chuuder 
Mitter; and they have competent medical opinion on their side. Vida 
Dr. Juggobundhu's Note (Appendix B) ]. 
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sist upon the circumstance that it ensures sexual 
purity of character. 

It would not serve any practical purpose to 
discuss this question in this note. But it appears 
to me that the proposed measure would not be 
efficacious in removing the evils pointed out above, 
especially as, in a vast majority of cases, concep¬ 
tion takes place after the age of twelve. 

I shall now proceed to state in what respects, 
in my opinion, the Bill, if it be passed, ought to 
be modified. I shall first deal with the modifica¬ 
tion which, in my opinion, is necessary to meet 
the religious objection that has been raised. 

It has been said that, according to the irue 
readings of the Sdstras, the alleged religious di¬ 
fficulty does not really exist. I do not tiiink that 
the Legislature as at present constituted can sa¬ 
tisfactorily deal with the question of the Sdstras. 
It can be satisfactorily dealt with cmly by experts. 
Many experts have submitted tlieir views, but in 
my opinion the Legislature as at present constitu¬ 
ted is not competent to say which* opinion is cor¬ 
rect. 

t 

There can not be any doubt that, according to 
the current interpretation of the Sdstras given 
by the Bengal Pandits, such as Pandit Is war 
Chandra Vidyiisdgar and M. M. Mohesh Chandra 
Nyayaratna, the religious objection taken does 


o 



12 


really exist. To meet this objection what has been 
proposed is that the criminal liability of a husband 
shall cease when a girl attains puberty. 

There is no disagreement at all between the 
injunction of the Sdstras and the principle upon 
which the Bill is based. Both forbid the consum¬ 
mation of marriage before puberty. The only 
difference is that the Sdstras fix a certain physi¬ 
cal condition on the occurrence of which a girl 
should be deemed to have attained puberty. The 
Bill in question fixes this time* when a girl comple¬ 
tes her twelfth year. Quite apart from the religi¬ 
ous objection, it seems to me that on purely phy¬ 
siological consideration the view entertained by 
the Sdstric authorities is more reasonable. Speak¬ 
ing for myself, I should say that consummation of 
marriage before the age of fifteen or sixteen ought 
to be held reprehensible. But, in the absence of 
such unmistakable age-criterion of maturity, I 
think that, between the age of twelve and the 0 C 7 
currence of the particular physical condition, the 
latter is a better^test of fitness for the consumma¬ 
tion of marriage than the former. Puberty is a 
certain point in the physicaT development of a hu¬ 
man being. And, if the time for consummation of 
marriage is to be fixed at an earlier period of life 
as a concession to popular and Sdstric opinion on 
the subject, it would be much better to fix it when 
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a certain point in physical development is actually 
reached than the hard-and-fast limit of twelve 
years. A girl of eleven may be more physically 
developed than a girl of even thirteen. No valid 
reason appears to me why it should be considered 
that in all cases a girl of twelve is more physically 
developed than a girl of eleven. 

But it seems to me that the view of the Sds- 
tras is the view which has been substantially 
adopted in the Bill, though expressed in a way 
which makes it inconsistent with their injunction 
in certain cases. 

The Iloii’ble Member in charge of the Bill, 
when moving for leave to introduce it, said on this 
point:— 

“TIio question then remains—Wliai ought tliat limit to be ? 

“ The proposal of the Bill is to draw tlie line at twelve years. 
This is the age which had boon advocated by the social reformers 
who have done so much to educate public opinion on the subject. 
And there appear to he valid reason^for the recommendation. It 
is in accordance with the practice which already prevails in some 
parts of India. In a numerously signed petition from Poona 
against raising the age of consent,,it is stated that consumination 
of marriage seldom takes place bSfore the girl is twelve years old. 
In Madras it is alleged that premature cohabitation is of rare oc¬ 
currence, and in the Punjab conjugal life ordinarily begins after 
sexual maturity. The Hindu law, as I have already shown, wliile 
enjoining the marriage of girls before they attain puberty, strict¬ 
ly prohibits the cousunmation of marriage before puberty is at- 
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liiiiied. Af(*onling to Muliomrnediin law ‘ puberty and discretion 
constitute the essential conditions of the capacity to enter into a 
valid contract of marriage.’ With both the great divisions of 
the population in India, the attainment of puberty may be taken 
as determining the ajjpropriatc age for consummation of marriage. 
WheUy theUf is the period at which, in the ordinary course of na- 
Uire, puberty is common}y attained by girls in India ? There has 
been much discussion on this subject among medical men, and 
many arc of opinion that a girl is not conpetent physically or 
mentally to give her consent to sexual intercourse until she has 
completed fourteen years of age. Jiut to adopt this limit would 
be to involve too abrupt a fun lamcntal revolution in the social 
life of India, and to attempt to enforce it by legislation would 
almost certainly Jail of' its object. 1 prefer to submit for the 
ai)proval of tlie Ctniiicil the more moderate view expressed by 
1)1. Maclcod in the paper from which I have already quoted. 
Speaking of tlie [)eriod of life at which sexual maturity is attain¬ 
ed, lie says,— 

* Hitherto the appcnranco of menstruation has been held to 
indicate this epoch in the life of a female; and, allowing for the 
present that it does so in the great majority of cases, what evi¬ 
dence do we possess regarding the age at which menstruation com-- 
mences in ilwJ'emales of this country ? Sushruta, the Hindu sage 
and physician, lays down that the menstrual discharge begins 
after the twelfth year, and that is the ago laid down for marriage 
by the great Hindu law-giver Manu. Dr. Allen Webb collected 
statistios on the subject, and the result, as stated in his Patho- 
logia Indica, was that “out of a list of 127 Hindu females, men¬ 
struation began only in six girls under twelve years of age ; and 
as many of them did not again menstruate until a year after 
till'*, which they believed a first appearance, it is probable, as 
suggested by Uabu lladusudan Gupta, that a ruptured hymen 
would better account for that.” I am not aware of any other 
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siatitttics on this subject^ hat twelve years may, 1 thiuh, he accept 
ted as the earliest period of appearance of the menses, and pro¬ 
bably thirteen would he a safe average. In England, fourteen 
years is held to be the most frequent age of menstruation, and 
it is held by Jaw to be a felony to have sexual intercourse with a 
girl below that age. Making all due allowance for climatic and 
racial differences, and bearing social customs in mind, it would 
seem reasonable and right that 1 1 e age of protection should be 
raised in this country from ten to twelve. ’ 

“ On the ground, therefore that tlie age of twelve years ap- 
jiroximately may be considered as the average age for consum¬ 
mation of marriage both according to law and custom, on tlie one 
hand, and, on the other, as the lowest safe ago as regards physi¬ 
cal fitness, I venture to think that the line may be drawn at that 
age without doing violence to any respectable social usage nr to 
the religious law of any portion of tlie community. And though 
this age may be considered by some too low, it must be borne in 
mind that, while this amendment of the law will afford absolute 
legislative protection to girls up to the age of twelve years, the 
remedies of the existing law in regard to cases of brutality will 
remain available to girls above that age.” 

The whole argument in the above extract 
amounts to this. For the purposes of this Bill we 
shall take it that puberty is attained when the 
oft-referred-to physical condition occurs; and 
that the age of twelve years approximately may 
be considered as the average age at which that 
condition occurs. 

This argument evidently proceeds upon the 
basis that a girl attains puberty when the parti- 
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ciilar physical condition occurs in her. That being 
so, the suggestion that has been made, namely, 
to draw, the line at the higher age of thirteen, 
making an exception in the case of the occur¬ 
rence of the particular physical condition at an 
earlier age, seems to me to be not open to any 
tenable objection. This would meet the religious 
difficulty completely. Again, this would have the 
advantage of postponing the consummation of 
marriage in a large majority of cases, as will 
appear from the opinion of medical officers con¬ 
sulted by the Bengal Government. 

Brigade Surgeon R. C. Chandra says: — 

% 

“ But ill tho majority, so far as I have seon, regular menstru¬ 
ation cominences between twelve and thirteen, and sometimes 
later on.” 

Surgeon-Major F. C. Nicholson says:— 

“ I find that out of f»8 cases of first menstruation I have 
collected, 49 occurred at thirteen and over, while only 10 occur¬ 
red before this age.” 

Surgeon-Major B. Gupta says:— 

“ (a) Without discussing tlie subject at length, I shall state 
my opinion that the majority of gjrls in these provinces arrive 
at puberty between twelve and fourteen years of age, the largest 
number on the completion of the thirteenth year. In support 
of this opinion I shall quote some English authorities. Dr. 
Grailly Hewitt, of London, says in his work on the Diseases of 
Women : ‘ The age during which the catamenial discliarge occurs 
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is open to Certain variations, but, as a rule, it begins during the 
age of fourteen and sixteen/ This refers to English women. 
Again he says; ‘The moan age of the commencement of the 
catamenia appears to be about two years earlier in the warmer 
than in the more temperate climates. Thus in India the mean 
age in 597 cases collected by Robertson was thirteen years.’ Dr. 
W. S. Playfair, of London, in his treatise on the Science and 
Practice of Midwifery, volume I, page 68, says : ‘ In temperate 
climate it (catamenia) generally commences between the fourte¬ 
enth and sixteenth year, the largest number of cases being met 
within the fifteenth year.’ Again, the same authority says ; 

* There can be no doubt, however, that a larger proportion of 
girls menstruate early in warm climates, Joiilin found that in 
tropical climates out of 1,365 cases the largest proportion begin 
to menstruate between the twelfth and thirU^enth year, so that 
there is an average difference of more than two years between the 
period of its establishment in the tropics and in the temperate 
countries.’ The same authority again states : ‘ Hains states J^hat 
among the Hindus 1 to 2 per cent, menstruate as early as nine 
years of age ; 3 to 4 per cent, at ten ; 8 per cent, at eleven ; and 
25 per cent, at twelve.’ These figures account for 39 per cent, 
only ; the obvious inference, therefore, is that the remaining 61 
per cent, menstruate after twelve years of age.” 

From these extracts it is clear that the amend¬ 
ment suggested would not only meet the religious 
difficulty entirely, but at the same time would 
have the advantage of postponing the consumma¬ 
tion of maiTiage in the majority of cases by one 
year more. 

Then, again, the reason which led the Hon'ble 
Member in charge of the Bill not to draw the line 
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at fourteen recommended by the majority of 
the medical experts consulted, would exactly 
support the adoption of this amendment. Kefecp- 
ing to the age of fourteen he says: “ But to 

adopt this limit would involve too abrupt a 
fundamental revolution in the social life of India, 
and to attempt to enforce it by legislation would 
almost certainly fail of its object.” For the same 
reason the proposed suggestion ought to be 
adopted. 

Then again, the want of knowledge of the 
precise age of a girl amongst the poorer classes of 
tiie community would render it difficult to an 
honest man to act according to the provisions of 
the proposed amendment. But with the modifica¬ 
tion suggested this difficulty would cease to exist. 

It has been said that puberty cannot be satis¬ 
factorily proved. I think that it admits of more 
satisfactory proof than age in this country. In a 
true case under the proposed law there cannot be 
conviction unless the wife gives her evidence, and 
truthfully gives her evidence, against her husband. 
All the essential facts cannot be proved by any 
other witness; medical evidence being out of the 
question, as it will not be available when she 
refuses to be examined. If, therefore, the wife’s 
evidence be indispensable for a conviction in a 
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triit case, her evidence, which is the best that can 
be conceived, will be forthcoming to prove or 
4 kprove puberty. 

In this reasoning I have excluded from my 
consideration the case of bodily injuries termina¬ 
ting fatally. The existing law seems to me to be 
sufficient to punish the brutal offender in a case 
of this nature. Besides the case of Hari Haiti, 
another case (Kali Churn Keora decided in the 
year 1877 on a reference from the Sessions Judge 
of Hoogly), referred to by Mr. Monmohun Ghose 
and decided by the Hon’ble Louis Jackson and 
the Hon’ble S. White, J.J., supports this view. 
In this latter case the learned Judges convicted 
the husband of having voluntarily caused grievous 
hurt to his wife. They were of opinion that a full 
grown adult must be held to have known that by 
his act he was likely to cause hurt to his 
immature wife. 

Furthermore, the attainment of the age of 
puberty amongst the Hindus is followed by certain 
religious rites which will afford the required 
evidence in a judicial investigation. 

The next modification that has been suggested, 
and which I think is reasonable, is that a 
premature consummation of marriage should not 
be treated as rape. It has been already pointed out 
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that, according to the English law, “the hus¬ 
band cannot be guilty of rape commited by himself 
upon his lawful wife.” Whether this rule of law 
should be followed in this country was actually 
considered by Lord Macaulay and his colleagues 
in 1837 in drafting the Indian Penal Code. They 
were of opinion that sexual intercourse by a man 
with his own wife should in no case be considered 
rape. In 1846 the Law Commissioners, who were 
not Lord Macaulay’s colleagues, introduced the 
present provision proposing at first the limit at 
nine years, which limit they afterwards raised to 
ten years. I find that, after this alteration was 
suggested by the Law Commissioners in 1846, 
Mr. J. M. Macleod, one of llie colleagues of Lord 
Macaulay, in a note written by him in 1848 on the 
Report of the Law Commissiners of the year 
1846, observed as follows:— 

“ Two questions of considerable difficulty are 
here touched on; they have been brought forward 
now by observations and suggestions offerred by 
Mr. J. C. Thomas. They did not escape atten¬ 
tion, but, on the contrary, were very carefully 
considered in preparing the Code. M. Thomas* 
remarks on them are sensible, but contain nothing 
which had not been seen and weighed. It was 
deemed on the whole unadvisable either to extend 
the fourth description of rape so as to include any 
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class of cases in which the woman is not married 
or to narrow the rule that sexual intercourse by a 
mail with his own wife is in no case rape by ex¬ 
cepting from it the fifth description of that crime. 
And that conclusion still appears to me to have been 
right, I feel the force of the objections to which 
the proposed law' on these points as it stands is 
liable; but, when I reflect on the social condition 
of India, they appear to me to be outweighed by 
evils to which the suggested alterations would 
afford openings; and I feel satisfied on this, which 
I confess, weighs a good deal with me, that the 
law as it has been framed, if it is faulty, errs on 
the safer side.” 

This was the view taken by Mr. Macleod, and 
it further appears that in this view Lord Macaulay 
agreed. I find this in a preface written by Mr. 
Macleod to his note. In the last paragraph of this 
preface, Mr, Macleod, referring to Lord Macaulay, 
says:—“I have great satisfaction in being 
authorised by him now *to state that he has 
carefully read the following notes, and that he 
fully agrees with them.” 

It is clear, therefore, that Lord Macaulay and 
his colleagues were of opinion that sexual inter¬ 
course by a man with his own wife should in no 
case be rape. I have already pointed out that the 
existing provision in the Indian Fenal Code on 
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this subject is an anomaly. It is proposed now to 
emphasize that anomaly by raising the limit of agd 
to twelve years, on the ground that prematur® 
sexual intercourse by a man with his own wife 
prevails in this country to a culpable extent. 
Having regard to the weight that is justly due to 
such a high authority as Lord Macaulay, the 
question whether premature sexual intercourse by 
a man with his own wife should in any case be 
considered rape requires careful consideration, 
notwithstanding the Lagistature eventually adopted 
the recommendation of the Law Commissioners 
made in their report of the year 1846. In con¬ 
sidering this question it will be convenient to note 
that the evils arising from premature consumma¬ 
tion of marriage may be classed under two heads: 
“ (I) The direct and immediate results which relate to 
physical injuries culminating sometimes in death. 
(H) The indirect and remote results which 
include premature maternity and physical degen¬ 
eracy as well as the demoralisation of both 
husband and wife.” It seems to me that cases 
which fall under the first class are crimes, and 
that the ordinary provisions of the Penal Code 
relating to hurt, grievous hurt and causing grie¬ 
vous hurt or death by a rash and negligent act 
are sufficient to punish the offender adequately. 
(/See the case of ZZan Maiti and Kali Churn. Keora 
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referred to above.) If, notwithstanding these two 
decisions, the provisions of the Penal Code are 
considered not to be sufficient, they may be amen¬ 
ded, in order that guilty persons might not 
escape. 

But to group the second class in which no physi¬ 
cal injuries result in the same category with rape 
seems to me to be unreasonable. The moral de¬ 
linquency involved in a case which falls under 
this class is not, in my opinion, of such a grave 
character as to be punishable wuth the severe 
punishment provided for rape. I doubt whether 
this class of moral delinquency should be charac¬ 
terised as a crime and not as a vice ; but, conced¬ 
ing that it may be characterised as a crime, it 
seems to me to be unreasonable to class it with 
rape. If it should be made an offence at all, 
certainly the punishment that should be provided 
for it should be much lighter that the punishment 
of rape. 

There is a considerable difference between the 
culpability of a person who outrages his girl-wife 
and that of a stanger who is guilty of the offence 
of rape. The proposed Bill does not make this 
distinction, which, in my opinion, ought to be 
made. The punishment provided in Section 376 
of the Indian Penal Code appears to me very 
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much out of proportion to the culpability that 
attaches to the act of a husband who consummates 
his marriage with his wife who has not attained 
puberty, where no bodily injury follows. For 
bodily injuries, I have already said, the provisions 
of the Penal Code are stringent enough to punish 
the brutality of the husband. 

The last modification I would propose is that 
the Criminal Procedure Code as regards this 
oflence should be so modified as to allow the com¬ 
mencement of the proceedings against a husband 
for the offence of premature consummation of 
marriage not followed by bodily injury, only on 
the complaint of the wife herself, or of a person 
who would be her guardian if the marriage did 
not take place. 

It has been said that this provision would 
make the law completely inoperative. The answer 
to this argument is that the proposed law cannot 
but be inoperative, unless the wife gives evidence 
incriminating the husband, and she, in my opinion, 
should not be forced against her will to appear as 
a witness against her husband, the result of which 
will be to her a life of perpetual widowhood. 
Then, again, a prosecution followed by an acquit¬ 
tal in a case of this nature will cause great public 
scandal, and bring disgrace upon the family to 
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which both the husband and wife belong, for no 
practical good. Such acquitals will increase very 
much the unpopularity of the measure. But, if 
the wife will come forward to complain against 
her husband, there might be a chance of convic¬ 
tion. Furthermore, a guardian of the minor wife 
will not move the Court unless she herself open¬ 
ly complains of the ill-treatmet which she has 
received from her husband. This modification 
will, therefore, limit the operation of the law in 
such a way that it will allow only those cases to 
be brought before the Court in which there will 
exist some chance of conviction. 

EOMESH CHUNDER MITTEB. 

htk March, 1891. 




THE HON’BLE SIR ROMESIl CHUNDER 
HITTER’S SPEECH. 


(When the Consent Bill was introduced into 
the Indian Legislative Council on the 9 th of 
January, 1891):— 

The Hon’ble Sir Romesh Chunder Mfiter 
said:—“The proposed amendment of the exception 
to Section 375 of the Indian Penal Code is likely 
to cause widespread discontent in the country. 
If it were necessary to protect child-wives from 
personal violence, or if it were not a departurp 
from the wise and just policy of the Government 
not to interfere with tlie religious rites and duties 
of any portion of the subjects where such interfer¬ 
ence is not needed for the repression of crimes, 
or even if it had the effect of remedying to an 
appreciable degree the evils of early marriage, I 
should have been very glad to support it. 

“ So far as the protection of chid-wives from 
personal violence is concerned, they are now 
sufficiently protected by .the provisions of the 
existing criminal law. 

“ A husband under the existing law would be 
criminally liable for acts which constitute an 
offence of causing death by doing a rash or negli¬ 
gent act, of hurt simple and grievous or of assault 

Q 
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against his wife, even if they were done with her 
consent if she be under twelve years of age. The 
existing law therefore affords sufficient protection 
to a wife under twelve years of age from violence 
from her husband. 

“ The proposed measure would be a departure 
from the wise and just policy of the Government 
referred to above, because it would interfere with 
the religious rites and duties of the orthodox 
Hindus. I desire to be understood that my 
observations here apply to the orthodox Hindus 
domiciled in Bengal Proper. Whether they apply 
to orthodox Hindus domiciled in other parts of 
the Empire I cannot say. 

In Bengal Proper the orthodox Hindus are 
guided by the interpretations of the Sdstras 
given in Raghu Nandan Bhattacharya’s Ashta- 
vinsati Tattwas. Whether these interpretations 
are correct or not is, I venture to think, a ques¬ 
tion with which legislators in this country should 
not concern themselves. 

“ So long as the orthodox Hindus continue to 
accept this work as containing a correct exposi¬ 
tion of their SdstraSy we must look to it to ascer¬ 
tain the views of the Sdstras upon any particular 
subject. It is for the social and religious refor¬ 
mers to discuss whether or not the book in ques¬ 
tion interprets the Sdstras correctly. It is 
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upon this line that the question of the propriety 
of abolishing early marriage amongst the Hindus 
is being discussed now. But, as I have said, we 
must refer to this work to ascertain whether the 
proposed measure would or would not interfere 
with the religious rites and duties of the Hindus 
in certain cases. 

“ Raghu Nandan, in Sanshh a T( ttway treat¬ 
ing of Garbhddhdna ceremony, lays down that the 
proper period of the consummation of the 
marriage is when the wife attains the age at which 
a certain well-known physical condition occurs, 
and the husband would commit a sin if he does 
not then consummate it. Now, in this country 
this physical condition is reached in certain cases 
before the age of twelve. 

“ In these cases the orthodox Hindu husbands, 
if the proposed amendment be adopted, would be 
placed in this dilemma—either they must break 
the law or disregard the injimctions of the Sdstras. 
It is true that the hold of‘the Sdstras upon the 
minds of the educated persons, at least so far as 
the ceremonial portion is .concerned, has been to a 
great extent loosened, add many educated persons 
amongst the Hindus do dot observe the Garbhddhd¬ 
na ceremony in their families. But the proportion 
of such families to the strictly orthodox families 
ill which it is observed is small. Although the 
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former do not observe this ceremony in their 
families, still they disapprove of the present 
measure, because it is a departure from the non¬ 
interference policy hitherto observed by the Govern¬ 
ment and guaranteed by the great Proclamation of 
1858, which says: — 

We do strictly charge and enjoin all those who may be in 
authority under Us, that they abstain from all interference with 
the religions belief or worship of any of Our subjects on pain of 
Our highest displeasure. 

“ Then again, although it is proposed to make 
the offence when committed by the husband upon 
his own wife under the amended section non-cogniz- 
able, still it would be liable to be abused and be a 
source of annoyance and molestation in some 
cases. 

“In villages, where party strifes sometimes 
rage very high, it is not altogether improbable 
that a judicial officer might be induced to institute 
criminal proceedings under this section, his 
suspicion having been, aroused by anonymous 
com munications. 

“ According to the English law as hitherto laid 
down in decided cases, a husband cannot under 
any circumstance commit rape upon his own wife, 
though this proposition has been incidentally 
doubted in a recent case in which the particular 
(inestion did not arise, I am not aware whether 
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in any other civilized country a husband can be 
held guilty of rape upon his own wife. 

“ It is an offence which, having regard to the 
considerations upon which its criminality is found¬ 
ed, a husband should be held incapable of committ¬ 
ing. Some of these considerations are obviously 
the preservation of female chastity and the preven¬ 
tion of indelible disgrace upon the husband and 
the family to which the outraged female belongs. 
These considerations cannot apply to a husband. 

“ It is an anomaly in the Indian Penal Code 
that a husband under certain (!^rcumstances may 
be guilty of rape upon his own wife. That pro¬ 
vision is, however, a dead-letter. Since 1860, 
when the Penal Code was passed, I am not aware 
of a single conviction under this part of Section 
375. If the amended section is also likely to 
prove a dead-letter, there is no need for enacting 
it. If it be, on the other hand, effective in bring¬ 
ing about convictions, even in a small number 
of cases, the consequences of such convictions 
upon the marriage relation of the parties would 
be very deplorable. Could the marriage relation 
in these cases after the convictions be in any 
sense happy or cordial ? Still the marriages, if 
they are Hindus, are indissoluble. 

“ If any amendment of the Code is needed 
for punishing an offender who is not the husband 
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of the outraged girl, that may be easily done by 
substituting twelve for ten in the fifth clause of 
Section 375. It is open to doubt whether, read¬ 
ing Section 375 with section 90 of the Code, the 
age of consent as regards persons other than 
husbands is not already twelve years. But to 
remove this doubt there cannot be the slightest 
objection to any amendment which would raise 
the age of consent in these cases to twelve. But 
I venture to think that the proposed amendment 
regarding the husband’s criminally would cause 
wide-spread discontent in the country and would 
be a departure from the policy to which I have 
referred in the beginning. 

“ The degree of discontent that is likely to be 
caused may be, to a certain extent, realized if we 
take a parallel case. Suppose in Great Britain an 
endeavour be made by legislation to enforce the 
custom of cremation instead of burial, on the 

ground that the former is far better from a sanitary 

• 

point of view ; what would be the state of the feel¬ 
ing of the people ? It seems to me that legislation 
upon subjects like these must wait till the public 
opinion is sufficiently educated. In this connection 
I may be permitted to throw out a doubt that the 
proposed measure is likely to put back reforma¬ 
tion in the marriage system of the Hindus, which 
was being slowly and silently effected. The or- 



thodox and the advanced parties were gradually 
approaching to a common point of agreement. 
But the agitation in England has had a very 
baneful effect upon the prospects of the views of 
the two parties being reconciled to one another, 
and the proposed measure, I regret to say, would 
widen the breach still more, 

“ These are some of the consequences that I 
apprehend would follow from the proposed measure. 
On the other hand, no appreciable benefit would 
be gained thereby.” 
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Dr. JUGGO BUNDHOO BOSE’S OPINION 

ON 

The Age of Consent Bill. 


OONTENTS. 

The object of the Bill is three-fold :— 

1. The prevention of personal injury to child-wives. 

(a.) No statistics show any such injury. 

(b.) The opinions of native medical practitioners and mid¬ 
wives not corroborative of injury. 

(c.) Opinions of medical officers consulted by Government 
altogether unsatisfactory. 

(d.) Positive evidence is derived from— 

(i.) Phulmani’s case, 

(ii.) Cases recorded by lady doctors, 

(iii.) Rape cases,—their merits discussed. 

(«.) Apriori arguments against the infliction of injury, 
drawn from the real state of affairs in our Society. 

2. The prevention of permanent injury to girl-wivea. 

(a.) Preliminary considerations— 

(i.) Menstruation a sign of the establishment of 
puberty— 

Opinion^ quoted in support of this view. 

Influence of climate, &c., upon the menstru¬ 
ation. 

Opinions quoted to show their influences. 

(ii.) Does the re'productive^ process interfere with the 
natural growth of an organism ? 

Minor’s theory. 

(6.) What is meant by permanent iiijury ? 

(i.) Direct effects of early child-bearing, e.g.^ difficult 
labour, profuse bleeding after child birth, rupture 
of the pexipeum, 

A. Statistic wanting. 
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B. It luis not been rIiowii that these troubles 

are more frequent among young girls 
than among grown-up women. 

C. The opinions of native practitioners are 

more important than those of their 
European oolleagues. 

t 

D. Mortuary Registers. 

(ii.) Remote effects of early child-bearing, uterine 
troubles, physical degeneration, and constitu¬ 
tional diseases. 

A, Many powerful causes at work— 

Malaria, climate, heredity, mode of living, 

iusanitaiy condition of houses, especially 
of lying-in chambers, improper manage¬ 
ment of the pueri)eral state, &c. 

B. Opinions quoted to show the evil effects 

of some of these. 

3. The prevention of physical deterioration in the 

race. 

(i.) Middle class men are taken as representing the 
whole people of Bengal. 

(ii.) The causes which produce physical degenerations 
in the females act equally in the males. 

(iii.) Some other causes noticed— 

A. Mental work, its effects on the body, 

B. Want of physical exercise, the beneficial 

effects of physical exercise combined 
with. 

C. (lood.food, we do not get any. 



To 


The Secretary, British Indian Association, 

CALOUTTA. 


Sir, 

In reply to your letter asking for a detailed 
opinion on the medical aspect of the Age of Consent Bill, 
I beg to send the following notes for your information :— 

The first avowed object of this Bill is to protect 
girl-wives from personal injury, such as Hari Haiti’s 
wife had sufiered. It is said that such injuries are 
extremely common. But there is no evidence to show 
that they are so. The testimony of the medical men 
(consulted by the Sobhabazar Standing Committee) 
goes against the statement that our girl-wives are liable 
to these injuries. Native mid wives nave not be^n able 
to report a single case of such injury. The medical 
officers consulted by the Government have not given us 
any cases; they have spoken vaguely only on theoretical 
grounds. Dr. Raye tells us that he has no personal 
knowledge of such cases, but he definitely says that 
there is great danger in a girl of twelve cohabiting with 
an adult. But the husbands of such girls are not 
adults, but adolescents. Where the husbands are 
adults they abstain from sexual intercourse, otherwise 
dangerous consequences, as Dr. Raye rightly says, 
woiSd surely have followed. Dr. R. C. Chandra would 
infer the frequency as well as the extreme painfulness of 
marital intercourse with girl-wiv^ from the fact that 
they weep and sob while going over to their father-in- 
law’s house. What would he say to the mother of 
several children, of old, who used to weep and sob a- 
good deal more when going to her husband’s house. 

The positive evidence on this head is derived first 
from Phulmani’s case, from the cases recorded by the 
lady doctors, and from official statistics of«rape cases. 



( 2 ) 


Phulmani’s case is not illustrative. Dr. Cobb, who had 
held the post mortem examination over Phulmani^s 
body, said that she must have had intercourse on several 
previous occasions. Hence nothing short of brutal 
Conduct on the part of her husband could lead to such a 
fatal result. Her case, therefore, cannot be held as 
illustrative of the dangers of our girl-wives. For, 
under the real circumstances of the case, she might have 
died all the same, even if she liad been a grown-up 
woman. 

The lady doctois, 55 in number and practising all 
over India, have only given us 13 cases. But 4 of 
these being below 10 years of age are already protected, 
one is a case of difficult labour and 3 of unnatural 
offence. So there remain only 5 cases to corroborate 
the statement about personal injury. 

lU*. McLeod gives 48 cases of rape of young girls, 
and from the fact of these girls receiving bad injuries, 
he would infer that they would be unfit for marital 
intercourse. But it is a notorious fact that even grown¬ 
up women suffer very badly when they are ravished. 

From the actual state of affairs in our society it 
may be theoretically argued in the absence of positive 
knowledge that no injury is inflicted on our girl-wives. 
In the first place girls have generally boys and not 
fullgrown and able-bodied* adults for husbands. Con¬ 
nection, therefore, is not likely to be so painful. In the 
second place connection is directly harmful in the way 
of causing injury in pioportion as the sexual passion is 
excited in the male. In the 'heat of desire one is apt 
to forget the necessity for caution and gentleness. 
Strength of desire depends among other things (1) on 
the age of the male; the older he is, within certain 
limits the stronger will be the desire; and (2) on the 
age and development of the female. Sexual desire, 
apart ft-om what is normally in a particular man, can be 
•Cumulated .«td a very high degree through the sense 
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And imagination. Anything, therefore, that will excite 
the latter will stimulate the former. And it is undeni¬ 
able that a fullgrown woman will, other things being 
equal, do it in a far greater degree than a girl, say of 
12, possibly can. Then again, Hindu husbands living 
as they do under the very eyes, as it were, of their 
guardians, cannot in the great majority of cases forget 
that rashness in the sexual act will lead to ^exposure in 
more ways than one. There is every reason for them, 
therefore, even if their desire be strong, to be cautious 
and circumspect. There is another element which 
plays a very important part in this connection. This is 
diet. Spirituous drinks and animal food are admitted 
by all to have stimulating effect on the nervous system 
in general and the sexual appetite in particular. The 
plain and simple diet of the Hindus is almost wholly 
devoid of these stimulating properties. In fact the 
food that they take, so far from producing an excess of 
reproductive energy, is barely sufficient to meet even the 
ordinary wants of organic life. But for the reasons 
just stated, sexual intercourse with a girl-wife might 
have been disastrous. And we are all the more led to 
this conclusion by the observation that where the con¬ 
ditions are different intercourse even with adult women 
is attended with considerable risk. In Europe, at 
marriage, both man and wife are grown-up. Imagination 
gets excited to a very high pitch by “ sexual ideas and 
ungratified desires during even an ordinary courtship 
of two or three months,” Then, just after man'iage is 
over, all restraint is thrown off, and the young couple 
give themselves up to each pther in all the ecstacy of 
love. To enjoy themselves all the more freely they 
leave their friends and paternal roof during the days 
of their honeymoon. The result we shall describe in 
the words of Lawson Tait: 

“ At a woman’s first intercourse the hymen and nymphse are 
both usually ruptured, and if the male organ be of disproportionate 
size, the injury is something very severe. Every gynsooologist 
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must have listened to the histories given by suffering Avoraen of 
the miseries they underwent during the first six or eight months 
of their married lives, miseries which are neatly due to the 
absurd social custom of the honeymoon. The rupture of the 
nymphae does not always occur, for the injui-y may be limited to 
the fossa naircularis; but I have seen it as a set of radiating 
fissures all over the vestibule. In these cases the hsemorrhage is 
sometimes alarming, and as intercourse is repeated at veiy fre¬ 
quent intervalg during the few months of married life, the fissures 
are not allowed to heal, and they result in painful cracks which 
ultimately render intercourse so painful as to oblige the woman 
sometimes to refuse altogether to submit to it, and in nearly all 
cases she does not derive from it for many months that gratifica¬ 
tion which is one of its legitimate objects. • * * The injuries 

sometimes inflicted in the marriage-bed are very serious. Mr. 
Hammond Smith, of Stourbridge, sent to me some years ago, a 
young woman with a large recto-vaginal fistula, which was the 
result of her husband's ignorant violence on the wedding 
night”— Diseases of Women and Abdominal Surgery, pp. 
50-51. 

I can also testify to the evil effects of the custom 
of the honeymoon. During my long practice, I have 
been consulted by hundred of Europeans and Eurasians 
for disorders, which were directly traceable to marital 
excesses during the period of the honeymoon. I have 
seen many cases of personal injury, such as has been 
described by Lawson Tail And even where no injuries 
were inflicted, patients were quite exhausted and looked 
like broken-down debauches with pale faces and sunken 
eyes. I can honestly affirm'that this custom is produc¬ 
tive of far greater bodily injuries than our girls ever 
receive from their boy husbands. 

The second object of the proposed legislation is the 
prevention of permanent injury to the child-wife. The 
consideration of this involves two very important issues, 
a proper discussion of which is essential before we can 
go on with the main subject itself. The one is whether 
the appearance of a certain event in the female is a sign 
that she has attained her puberty, and the other is 
whejiher the reproductive process interferes with the 
natural growth of an organism. 
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With reference to the first 1 beg to state that 
Physiologists and Gynaecologists are unanimously of 
opinion that the first appearance of menstruation 
coincides with the establishment of puberty. I quote 
the following from some of the most eminent authors :— 

(i.) "Shortly after the conclusion of the permanent denti¬ 
tion (the wisdom teeth excepted), the occurrence of puberty marks 
the beginning of a new phase or life; and the difference between 
the sexes, hitherto merely potential, now becomes functional. In 
both sexes the maturation of the generative organs is accom¬ 
panied by the well-known changes in the body at Targe; but the 
events are much more characteristic in the typical female than 
in the aberrant male. Though in the boy, the breaking of the 
voice and the rapid growth of the beard which accompany the 
appearance of active spermatozoa are striking features, yet they 
are after all superficial. • * * The boy does not become a 
man till some yeans after puberty; and the decline of his func¬ 
tional manhood is so gradual that frequently it ceases only when 
disease puts an end to a ripe old age. With the occurrence of 
menstruation, on the other hand, at from 13 to 17 years of age, 
(this is in England) the girl almost at once becomes a woman, and 
her functional womanhood ceases suddenly at the climacteric in 
the fifth decennium."— Foster’s Text-book of Physiology, 1883, 

p. 688. 

(ii) " The term puberty is applied to the period at which 
a human being becomes cafKible of procreating, which occurs 
from the 13th to 15th years in the female. In warm climates puberty 
may occur in girls even at*"8 years of age. From the period of 
puberty, the ripe ova are discharged from the ovary. It seems, 
however, that ova are discharged pven berbre puberty or menstrua¬ 
tion has occurred.”— Landois and Stirling’s Human Physio¬ 
logy, 1886, p. 1175: 

(iii.) "The period of puberty is chiefly characteri.sed by the 
appearance of semen in the tteticles and by the capability of 
emission and fertile intercoursfe, and in the female, by the appear¬ 
ance of menstruation and the capacity of being pregnant.”— Brin- 
ton’s Translation of Valentine’s Physiology, p. 668. 

(iv.) "The age at which menstruation first appears is usually 
that at which puberty is attained. This epoch is marked 
by the entrance of the ovary into active fiinctiofL” —Barne’S 
Midwifery, Voi* I, p. 41. 

(v.) “ Its (menstruation’s) first appearance is associated with 
the other signs of puberty. The approach of this is indi^^ 
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by au alteration in the form of the pubis and a consequent change 
in the figure and gait; by the growth of hair on the pubis, the 
rapid development of the manimap, the greater projection of 
the nipple, and the deeper color of the areola."— Leishman’s 
Midwifery, 1873, p. 84. 

(vi.) “The first appearance of menstruation coincides with 
the establishment of puberty, and the physical changes that accom¬ 
pany it indicate that the female is capable of conception and 
child-bearing, although exceptional cases are recorded in which 
pregnancy occurred before menstniation had begun. • * ♦ 

The first appearance of menstniation is accompanied by certain 
well-worked changes in the female system, on the occurrence of 
which we say that the girl has arrived at the period of puberty. 
The pubes become covered with hair, the bi'(!aats enlarge, the 
pelirs assumes its fully developed form, and the general contour 
of the body fills out. * * The menstrual discharge is not 
established regularly at once. For one or two months there may 
be only priinonitory symptoms—a vague sense of discomfort, 
pains in the breasts, and a feeling of weight and heat in the back 
and loins. There may then be a discharge of mucus tinged with 
blood, or of pure bh>od, and this may not again show itself for 
several months. Such irregularities are of little consequence on 
the first ostabli.shment of the function, and need give rise to no 
apprehension.”— Playfair’s Midwifery, pp. 69-71. 

(vii.) “ The commencement of the process of menstruation is 
usually preceded by certain changes in the outward conformation 
and appeai-ance. The general signs of the arrival of puberty 
in the woman are thus eloquently described by BricuTe dc Bois- 
mont. (Here he qnote.s some passages in French.)”— Graily 
Hewitt’s Diseases of Women, p. 20. 

(viii.) “At a certain period of female life, varying generally 
from the twelfth year to the seventeenth and knowm as that of 
puberty, a sanguineous excretion occurs from the uterus. This 
flow of blood is the outward and visible sign of the completion 
of the ovarian function of ovulation or the full development of 
a Graffian follicle, its rupture and the scape of the ovum.”— 
Macnaughton Jones’ Diseases of Women. 

(ix.) “ In the female on the contrary when puberty is reached, 
the individual passes at a bpund as it were from childhood to 
womanhood, although the structural and functional changes in¬ 
volved in the transition are infinitely more complex and im|x»rt- 
ant than is the case in the other. Thus the enlargement of the 
external genital organs is accompanied with a still greater change 
of the internal organs of generation—the development tjie 
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iiierus, ovarit'S, imd nl^unlna^^ aiul the coinmeiiceraent of that 
periodic siiiguirieous discharge ]}er vfujinum , the rocurrenoe of 
which at regular monthly intervals marks the period within which 
woman is capable of reproduction.”—TiioMAs More Madden op 
Dublin. Quain’s Dictionabv of Medicine, 1888, Part II, pp. 
1271-72. 

Ijawson Tait, who differs from most authorities in 
his opinion as to the significance of menstruation, says 
that it (menstruation) coincides with puberty. Accord¬ 
ing to him the first menstruation marks off the com¬ 
pletion of those developmental changes of the female 
reproductive organs which prepare the woman for child¬ 
bearing. He says “ in fact the whole process of ovula¬ 
tion goes on before puberty, and the only difference 
then made is the important addition of carrying the 
ovum into the uterus and the possibility of its being 
impi'egnated.” Again, “ my conclusions are therefore 
that the changes in the ovary at puberty are entirely 
vascular, that in the tube (which conveys the ova from 
the ovaries to the uterus) they are vascular, mascular, 
and epithelial; but that the most important change of 
all is the functional movement of the tube, the absence of 
which alone makes pregnancy before puberty impossible.” 
In another place he says, “ menstruation does not 
proceed with perfect regularity immediately after its 
first appearance. It may be suppressed for a few months 
appearing at the end of •the interval, and occurring 
afterwards in a normal manner.” 

Undue importance has'been attached to the observ¬ 
ation that menstruation at its first appearance in this 
country is sometimes very irregular. It is contended on 
the strength of this fact alone that the girl has not yet 
attained puberty. But it will be seen from these quota¬ 
tions that Playfair and Lawson Tait, two of the best 
obstetricians of the day, while noticing the same irregu¬ 
larity ill Europe, still maintain that the first menstruation 
marks off the period at which puberty is established. 
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All attempt ha« been made to show that menstrua- 
as it first appears in this country, is not a normal 
plienomenon, but is abnormally brought on by what has 
f)een called the ‘ hot house treatment.’ The influence of 
race, climate, heredity, mode of life, &c., has been alto¬ 
gether ignored. There is nothing to show that pre- 
inenstruid intercourse is prevalent here. Cohabitation of 
husbands with their wives before the age of puberty, in 
my experience, does not appear to be a prevalent vice in 
the Hindu community. For, in my medical practice of 
the last f3G years, I did not meet with a single instance 
in which a husband attempted to Imve intercourse vvit]». 
his wife before the apj>oarance of the first menses, or what 
we call garhhddhdn or punarhibdha (i.e.y the second 
marriage cei'emonv.) On the other hand the following 
opinions, some at least of which arc based on statistics 
collected from countries other than India, will clearly 
show the part played by climate, &c., in hastening the 
first appearance of menstruation : 

(i.) “The mean age of the appearance of the catamenia ap¬ 
peal's to be about two years earlier in tlie warmer than in the 
more temperate climates, * * Montesque and Haller held that 
climate is the detenninirig cause of this difference. More recent 
statistics are in the same direction. Thus Voigt’s Researches 
show that in Norway the average first appearance is the age of 
We may contrast this with the average at University 
College Hospital of 14'96. Joulin and Lagnan hf ve collected 
observations on cases in various latitudes presented to the Inter¬ 
national Mc<lical Congress at Paris in 1867, the general conclu¬ 
sions from which are in confirmation of the fact of the early 
appearance of menstruation in hot climates. And it would 
appear that climate is really the determining element in the differ¬ 
ence observed between extremely hot and extremely cold climates, 
a difference represented by from B to 4 years.”—GiiAiLY Hewitt’s 
Diseases of Women, pp. 22-23. 

(ii.) “Joulin divides the people subjected to his statisticjil 
analysis into three zones:—^the temperate zone situated between 
lat. 33" and 54°; the second belonging to hot climate between 
33° and the equator, the third corresponds to the cold regions, 
and extends .fk>m lat. 54° to the pole. Menstruation sets in the 
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temperate latitudes towards the fifteenth year; in the hot regions 
about the 12th year; and in the cold about the 15th or 16th; 
but great valuations occur in each region, some of which are ex¬ 
plained by the other influences specified. Generally speaking, 
heat promotes menstruation, cold checks it. Thus we know 
women who menstruate regularly, perhaps profusely in India, 
and scarcely see any thing in England. Others we know who in 
England menstruate only in summer. The easier classes who 
live luxuriously, generally menstruate early and freely, whilst 
those who live hard laborious lives menstruate later. Girls 
coming from the country to the great cities to work in sedentary 
occupations, hot rooms, and under new excitements often men¬ 
struate sooner. Certain races preserve the raenstr’ual type proper 
to them in the country of their origin, even when transplanted 
Jewesses, whatever their habitat, moustniate generally somewhat 
earlier than girls of the Saxon origin.”— Barnes’ Mjdwifery, 
pp. 41-42. 

(iii.) “Normally this change takes place in the fourteenth 
or fifteenth year of life in this country ; at and earlier date in 
hot climates.”— Lawson Tait's Diseases of the Ovarie^, p. 83. 

(iv.) “ The time of a first menstruation varies greatly ac- 
cordiiiff to the climate, coiLstitiitiou, aiul the kind of life that is 
led. In so tar as climate is coiicerruid, the influence exercised by 
it, quite marked, is by no means considerable, as was once su})- 
f)OBod, and may be represen tori by a period of three years at the 
furthest between the extremes.’ —Leishman’s Midwifery. 

(v.) “ Menstruation in Europe usually occura between 13 and 
15, Its onset is earlier in warm climates.”— Hart AND Bakbour. 

(vL) “ Various circuTnstfine,e8 have much to do with its 
(menstruation’s) establishment. ^As a rule, it occurs somewhat 
earlier in tropical, and later in tempomto climates. The influence 
of climate has been unduly exaggerated. It used to be generally 
stated that in the Arctic regions women did not menstruate until 
they were of mature ago, and that in the tropics girls of 10 or 12 
years of age did so habitually. The researches of Robertson, 
of Manchester, first showed that the generally received opinions 
were eiToiieous; and the collection of a large number of statistics 
corroborated his opinion. There can be no doubt, however, that 
a larger proportion of girls menstruate early in wann c!imate.s, 
Joulin found that in tropical climates, out of 1,636 cases, the 
largest number began to menstruate b'^*tween the 12th and 13th 
years. So that, there is an average difference of more than two 
ycai*s between the porioil of its establishment in tropics and in 
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temperate countries. Harris states that among the Hindus 1 or 
2 p. e. menstruate as early as nine years of age; 3 to 4 p. c. at ten; 
8 p. c. at eleven; and 25 p. c. at twelve; while in London or Paris 
probably not more than one girl in 1,000 or 1,200 docs so at 
nine years. The converse holds true with regard to cold climates, 
although we are not in possession of a sufficient number of accu¬ 
rate statistics to draw very reliable conclusions on this point; but 
out of 4,715 cases, including returns from Denmark, Norway and 
Sweden, Eussia and Labrador, it was found that menstruation 
was established on an average a year later than in more temper¬ 
ate countries. It is probable that the mere influence of temper¬ 
ature has much to do in producing these differences, though there 
are other factors, the action of which must not be overlooked. 
Raciborski attributes considerable importance to the effect ol‘ race; 
and he has quoted Dr. Webb, of Calcutta, to the effect that English 
girl in India, although subjected to the same climatic influence 
as the Indian races, do not, as a rule, menstruate ealier than in 
England; while in Austria gu-ls of the Magyar race menstruate 
considerably later than those of German parentage. The surround¬ 
ings of girls, and their manner of education and living, have 
probably also a marked influence in promoting or retarding its 
establishment. Thus it will commence earlier in the children of 
the rich, who arc likely to have a highly developed nervous 
organisation, and are habituated to luxurious living, and a 
premature stimulation of the mental faculties by novel-reading, 
society, and the like; while amongst the hardworked poor, or in 
girls brought up in the country, it is more likely to begin later. 
Premature sexual excitement is said also to favor its early 
appearance, and the influence of this among the factory girls of 
Manchester, who ore exposed in the course of their work to the 
tempations arising from the proi^iscuous mixing of the sexes, has 
been pointed out by Dr. Clay.”— Playfair’s Midwifery, 
pp. 69-70. 


(vii.) “ This epoch (puberty) occurs earlier in wann climates, 
sanguine temperaments and highly cultivated and luxurious 
states of society; it is retarded by the opposite conditions; and in 
these islands it generally commences between the ages of, 13 and 
15 in females. Puberty, however, cannot be estimated by age 
alone. Even in this climate, the commencement of the period 
varies widely; thus the writer has seen instances of menstruation 
in' children under ten. Puberty may be also modified by family or 
hereditary peculiarities, and the influence of various diseases.”— 
Thomas Mo»e Madden, of Dublin. 
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I think I have quoted enough. Besides the 
authorities mentioned above, a whole host of other 
writers are unanimously of opinion that climate, &c-, do 
affect the first appearance of the menses, and the early 
appearance of the catamenia is to be attributed more 
to the influence of climate, heredity, mode of living, &c., 
than to premenstrual intercourse with husbands, as has 
been wTongly and unwarrantably alleged. 

The other point for consideration is whether the 
reproductive process interferes witli the natural growth of 
an organism. 1 must say that the majority of writers are 
of opinion that it does. But quite recently a learned 
observer has controverted this theory. 1 CKtract his 
opinion below :— 

“ It has been asserted by Herbert Spencer Carpenter and 
others that there is an inherent opposition between growtli and 
reproduction, be-causo the assimilative processes cannot perform 
oniuigh to supply material for the growth of mother and offspring 
both. These authors and their followers see in the commence¬ 
ment of reproduction the beginning of a tax upon the organism 
which stops its gi’owth; but as Minot has pointed out, the cause 
is mistaken for the effect, and probably the loss of vital foi'ce is 
the stimulus causing reproduction. Certainly the decline which 
goes on from birth cannot be caused by a phenomenon which 
begins only when the decline is nearly completed. Direct observa¬ 
tions show that Spencer’s view is erroneous. For growing guinea 
pigs will bear one-third of their own weight of young, while grow¬ 
ing, and still reach tis full an adult size as those producing no 
young (Hensen), My own cxpeiSments suggest that they become 
even larger. We thus learn that the fundamental conception on 
Avhich Spencer’s theory rests is imaginary—that concoi)tion being 
that the assimilative power ih approximately equal only to the 
ncjeds of the growing animal. • In reality there is a large excess of 
assimilation possible within normal limits.”— Charles Sedgwick 
Minot, M.D., "Lecturer on Embryology at the Harvard Uni¬ 
versity. (Hand-book of Reference of Medical Science. Edited by 
Marcus Beek.” 

“ It would appear that a certain abundance in the power of 
generation is favourable to longevity. It forms an addition to 
vital power, and this power of procreation seems to be in the 
most intimate proportion to that’ of regenerating and restoring 
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one’s self.”— Hufeland’s Art of Prolonging, Edited by 
" Erasmus Wilson.” 

My humble opinion coincides with that of Minot. 
I have known of instances of females becoming mothers 
of healthly children immediately after the completion 
of the twelfth year, and in none of these cases the 
mother made a long and protracted convalescence. 

I now come to the main subject in hand, m., the 
infliction of permanent injury to the mother by early 
child-bearing. By ‘ permanent injury * are here meant 
all the remote effects of early consummation on the life 
and health of the female. It is impossible, within the 
limited time and space at my disposal, to take these 
individually arid treat them with reference to their 
causation, so that I shall be able to judge how' far they 
are due to early consummation. I shall therefore divide 
them into tvro classes, and make some general observ¬ 
ations .on them. The first class includes those 
disorders which are said to be due to early pregnancy ; 
such as difiicult labor, profuse bleeding after child-birth, 
rupture of the perineum, &c. In discussing this ques¬ 
tion we very much miss statistics based on the observ¬ 
ation of a large number of facts. It won’t do to 
generalise a concluMon from 13, 48 or even 127 cases. 
What we want is comparative table showing not only 
the relative frequency of such cases among girls of a 
tender age, but also their frequency as compared with 
the number of such eases among grown-up women. In 
other words, we must show that they are more frequent 
among young girls than among grown-up women. As 
long as w'e have not done that we cannot pass an 
opinion either way. It is in the experience of many of 
our practitioners that girls often go through labor in 
perfect safety. It might be said that these practitioners 
are not to be placed in opposition to the distinguished 
doctors who have given their opinions on the other side. 
But the former have a decided advantage over the 
latter. For every one case of diflicult labor there are 
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scores of easy ones which we come to know of, not aa 
physicians, but as members of the Hindu Society. 
Then again a (;ase of hard labor first comes to the 
Indian physician for treatment, and it is only when the 
case has assumed a grave aspect that a European gentle¬ 
man is called in for consultation. Thus we see that the 
native practitioners, while seeing and knowing all that 
comes to the notice of their European colleagues, see 
and know a great deal more besides. And it is this 
fact which entitles their opinions on this point greater 
respect. 

A reference to the mortuary registers, as Dr. 
Joubert has well said, would have been given us 
material help in this matter. But these are in the first 
place very difficult to get at, and in the next, very 
unreliable. 

During my practice extending over the last 36 
years, 1 have attended many hundreds of cases of labor. 
The age of my patients varied from 11 years upwards. 
In one case the age was even less than 11 years. I can 
honestly say that I have not met with a single case of 
tedious labor between the ages of 11 and 15. On the 
other hand I have found that mprimiparae above 20, 
tedious labor is almost the rule, rupture of the perineum 
very common, and instrumental interference is needed 
in some cases to complete delivery. 

Lawson Tait, speaking of English women, says that 
“ laceration of the perineum to some extent is the 
almost inevitable result of a first labor.” But I can say 
without fear of contradictioti that rupture of the peri¬ 
neum or of the cervix uteri is an extremely rare pheno¬ 
menon in cases of first labor, in Bengal, between the 
ages of 11 and 15. 

The second class includes those diseases that are 
supposed to be the indirect result of early child-bearing. 
Some of these are peculiar to the female, as displace¬ 
ment of the uterus, &c. The rest are common to both 
sexes. Now it is quite dpen to question to what 
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extent these arc due to the alleged cause. As a medical 
gentleman has very truly remarked, “ there are so 
many and varied- influences at work, and it is so very 
difficiult to determine what share is contributed by each 
to the total effects 5n our constitution, that it would be 
iji the highest decree unscientific to speak of any one 
of them as having mainly to answer for evils that are 
certainly the joint efiects of all of them combined.” 
And yet this is what Scientific men have actually been 
doing. The impression that is created in one’s mind on 
reading the opinions of the doctor-reformers is that if 
our women are so sickly it is because they become 
mothers at a very early age. But if we look about a 
little, do we not find a multitude of circumstances which 
join their powerful influences to produce those effects to 
which early maternity is supposed chiefly to contribute ? 
Will any body deny that climate, malaria, want of 
exercise, the insanitary condition of our houses and 
chiefly of our lying-in chambers, the improper manage¬ 
ment of the puerperal state, heredity, a luxurious and 
artificial style of diving, the conditions of life in towns, 
and the increasing poverty of the people—all have a 
most pernicious influence on our constitution ? 

Authorities might be quoted by the score to sup¬ 
port my position. There is no work on medicine that 
I know of, which does not lay particular stress on one 
or more of these influences tvith regard to the causation 
of disease, and all of them agree about the one fact of 
their having a most baneful effect on our constitution. 

I think it unnecessary to say more on the subject, and 
shall conclude my remarks by quoting a few observ¬ 
ations on some of the influences spoken of above. 

(i.) “ It is abundantly proved that just as civilisation (and 
I use the word in its most literal sense) advances, so does the in¬ 
crement of sexual trouble among women. The flexions and 
atmphies, dysmenorh.'eas menorrhagias which affect town-bred 
women are companitively unknown to their peasant sisters, and 
the healthy abundant procreative power of a country labtn'er’s 
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wife is a frequent source ol envy in lIk' ^)alrician dame.”— Lawson 
Tait. 

(ii.) “ From cradle to puberty they (women) seem to bo on 
fairly equal terms with m(*n, Imt from that iiiornent, through the 
whole period of active lift?, their existtiiiet* is one of prolonged 
suffering. The great function of their li \ es is led up to by troubles, 
and from it endless suffering springs. This setuns to Ik; the lot of 
civilised women only, and to bo the restilt of this civilisation—why 
wo know not, we cannot oven guess.”— Law.son Taii’. 

(iii.) “ The children of Londoners (London being the type of 
a crowded city), for instance, are especially tlirticult to rear, so 
much so indeetl, that some lay it down as a rule that after three 
generations, every family that has urn’nt(‘rruptedly been born, lived 
and died in town becomes entirely extinct.”—A(Tio,\ on the 
Reprod iTCT r ve O r(j a n s. 


(iv.) “The Flindiis were of Oaiieasian origin, but havingbeen 
exposed during countless gem'rations to the same sucet'.ssion of 
depressing in fin (?ntM‘s of (dimate, a temperament has h(‘en devo- 
lop(^(l which difftTs Avidely from that of Europeans. Tin's is seen 
in th(? want of emjrgy. iiiea])a(?itv to Avithstand disciase find their 
tendency to early exhaustion, posse.ssing as they do mdljier mus¬ 
cular nor nerv’oiis ])ower. In ap|)roa.ehing tlie. cnpiator from each 
side, it has been found that the mortaJitv is iiici('as{'d as we 
come nearer, and eoiise([Ucntly the avej'age duration of life, is 
sliortened; observation going to shoAV that the profe.ssioual num¬ 


ber of individuals avIio attain a given 


age alw.'iys differs in 


different climab^.s, and the wanmjr tlu; climate., other things being 
equal, the shorter tlie duration of lifi?.”—J. W. Rver’.s Hand¬ 
book OK Referenx^e ok Medkjal Science, by Marcos Reck, 


VoL. Viri, p. 429. 

(a'.) “ In AA'arm countries leucorrhoea is mon? common than 
elsewhere and co-exists with a grt^at teiidoiie-y to mcnon’hagia, 
which, indeiAd in common with the h'ucorrluea, arises in great 
mcasuni from. defi(U('nt tonicity of the uterine ve.ssels, frequently 
the forerunner of serious uterim^ dis(;ase. Moist and daiiq) situ¬ 
ations appear to have a similai; effect. 'rims the inhabitants of 
Holland, Belgium, and the fenny districts (ff England are said to 
be peculiarly liable to leucorrhiEa”— OuAlLY IlEWirr. 

(vi.) “ Residence in damp or marshy districts, Avhere malari¬ 
ous influences arc rife, has been shown to be the cause of profuse 
menstruation in certain cases; here menorrhagia is not unfre- 
quently present together with interraittent fever. Residence in 
tropical climates is in the case of Europeans followed in most 
cases by profuse menstruation: indeed, in most ciwtis, where 
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womeD return to England from India in a broken down state of 
health, menorrhagia is a prominent symptom. Troublesome 
flexions of the uteri es are also frequently found to be present in 
such cases.”— Graily HEWirr. 

(vii.) “The inhabitants of these countries (warm climates) 
are indolent and apathetic. The functions of the skin and liver 
are peculiarly active, a circumstance which exposes them to 
severe disease of these organs. The digestive functions are slug¬ 
gish, and the nervous system is alternately excited and depressed. 
Remittent and intermittent fevers, dysentery and yellow fever 
are common. During the dry season disease tends to assume the 
ataxic, during the rainy season the adynamic form. Pulmonary 
consumption is frequently met with in the towns, in contradic¬ 
tion to received opinions.” 

J. Henry Rennet, M.I). 

Conclusion. 

The third object of the Bill is to prevent the physi¬ 
cal deterioration of the race. In this connection some 
preliminary remarks arc necessary. The Bengalis, as a 
p^)ple, are weak, but as a rule, the middle-class men are 
the weakest. These people, of all other Bengalis, come 
in the closest contact with foreigners. So the latter, 
when speaking of the ‘ Bengalis,' really mean these 
middle-class men. 

I have already noticed, while speaking of the health 
of females in this country, the causes that produce 
physical degeneration in them. These causes operate 
equally well on the males. ^ But besides these there are 
other causds which require notice. These are excess 
of mental and absence of physical work, insufficient and 
improper food. 

Mental Work. 

Formerly, except with the few, education was quite 
elementary. But now there is a growing desire for high 
education amongst us. Boys are put-to school at a very 
early age, and books are forced upon them when they 
should be.playing about. Both mind and body suffer in 
cun.se(pieuce. A.li our actions, whether bodily or mental, 
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are manifestations of energy. The source of this energy 
lies in the food we take. The quantity of food being 
limited, energy must also be limited. It follows that 
an increased expenditure of energy in any particular 
direction will be followed by a lessening in another. 
Mental work involves the greatest waste of energy. 
The greater the mental work, the less of energy will be 
left for the purposes of the body. Again every mani¬ 
festation of energy means bodily waste. Mental work, 
therefore, will be attended with a very great amount of 
such waste. Unless this waste is compensated by an 
increased amount of wholesome food, the body will 
suffer. The evil effects of mental work are scon in 
other peoples besides the Bengalis. The Punjabis have 
a very good physique. But the Punjabi student is no 
better off than the Bengali. He is almost a pigmy as 
compared with the rest of his countrymen. 

The evil effects of mental work do not stop with 
the completion of our education. In earning our live¬ 
lihoods, we have to sit for hours before the office-desk 
and tax our brains to the utmost. Then, again, the 
hours of work are not suited to our habits and to the 
requirements of our climate. We have to work at a 
stretch for 7, 8 or even umre of the hottest hours during 
the day. The evil consequences^ of such a life are in¬ 
digestion, loss of appetite, acidity, weakness of the 
heart, leanne^, sleeplessness, general and nervous debi¬ 
lity, palpitation (sometimes), headaches, giddiness, and 
impairment of sight, &c. 

The civilised nations of Europe do a far greater 
amount of mental work than we do, and are yet strong 
and vigorous. But then they take regular 

Physical Exercise. 

By proper exercise the digestion improves, the 
heart gets stronger, the chest expands, and the lungs 
perform their functions energetically, the blood gets 
-thoroughly purged of all deleterious materials, and .the 
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nervous system becomes active and energetic. In other 
words, physical exercise tends to counteract the evil 
effects of mental work. But the whole life-history of 
a Bengali gentleman is one of absolute bodily inactivity- 

Physical exercise must co-exist with another ele¬ 
ment, without which it would be perfectly useless, nay, 
—positively injurious. Thus is 

Proper Nourishment. 

Both mental and physical work cause waste of 
tissue. The former causes the waste of the nitroge¬ 
nous, and the latter that of the hydro-carbons of the 
body. In order, then, to keep the organs of the body 
healthy, a mixed food, consisting of the above-mention¬ 
ed elements, must he taken in sufficient quantity. But 
food that is rich with nitrogen, as milk, hsh, and meat, 
and with liydro-carbons, such as (jhec, is beyond the 
reach of the majority of people. Consequently their 
fqpd is not sufficient to meet the ordiiiary wants of the 
body, much less to make up for the inercased waste 
caused by mental labor and ordinary physical work. 

For the procreation of a healthful otfsprijig, the 
maturity and healthful condition of the father are just 
as essentially necessary as the maturity and health of the 
mother. But while ttic so-called physiologists take into 
consideration tlie mother s ooiulition only, tliev totally 
disregard and ignore that of the father at the time of 
conception. As a matter of fact, the condition of the 
father plays a very important part in determining the 
standard of health of the child. In this country 
young men get married at an early age and become 
fathers, while yet in college. By the time they get 
to be earning people, they find themselves encumbered 
with pretty big families, while their incomes are, as a 
rule, quite insufficient for even the ordinary wants of 
life. Their minds are weighed down with cares and 
anxietie.s, and their healths, which were already very 
materially affected by the hardships of college life, go on 
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si(‘adi]y fitun bad to worse. It is impossible not to be 
struck with tlie laniishod and careworn expression of 
face that marks tlie appciarances of tliese })()or fellows. 
The A«»(! of C'onseiit Law, instead ol‘ mending matters, 
w ill only make them worse. For, while aiming indirectly 
(by its educative influence) at raising the maiTiagoable 
age of girls, it leaves that of boys (piite untouched. 
1'lie inevitable consecpience of this will be that our 
voumr men will become fathers hv so much the sooner, 

# * a ^ 

and the pernicious effects of early patiunity, whicdi 1 
have just noticed, will be ])roportionately increased. 

The' Age of C(nisent Bill, hy fixing the time for 
consummation of man iage at 12 years, lays itself oj)en 
In objection on medical grounds. Many girls rneii- 
nI mate at a later aw, and wh(!re the menses are con- 
siderably post})oned, it is genei'ally owing to som(^ 
<'onstitiitional <*ause, as, nnilarious caclujcxia, ^scrofula, 
anaemia, &c. Tliest; girls need protecti<m far more 
than Inaithy gii’ls wIkj menstiuate eai'lier. But the 
l>ill leaves them entirely unprotected. On the otlan- 
hand, it will be seen from the opinions quoted above that 
t li(^ appearance of the menses means the ('}<tabl'is/ntK‘iif 
of puberty. The most I'casonable, and at the same time 
tlie most natural thing, therefore, would be to fix u])on 
the age of jmberty (as indicat(^d by the ajipearance <tf 
the menses), as the time when (consummation of marri¬ 
age should be allowed. 

T ,hn.ve tile honor to be, 

8ik, 

Your most obedient ser\ant, 
Jrooo Bi’nfh) Bosk, M.u. 


Calcutta, 9th March 1891. 
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NOTE. 


The Proceedings of the Public Meeting held at 
L’iii on January i 8 , 1891 , to consider the “Age of 
Consent ” Bill and the Memorial (with an Addendum 
showing that the proposed measure would interfere 
with the Hindu Religion), adopted by the Committee 
appointed at the Public Meeting, are published by the 
Bdli Sadhdrani Sabha. 

Aubin^sii Ciiunder Banerjee, 

Bali, 1 

February j, i8gi.] • Honorary Secretary. 




PUBLIC MEEUNG at BALI. 

TO CONSIDEE THE “ AGE OF CONSENT” BILL. 

A PUBLIC meeting of the inhabitants of Bdli, 
UttarpdrA and the neighbouring places was convened 
by the Bdli Sddhdrani Sabhd, in the evening of Sunday, 
the l8th of January 1891, at the premises of the Bdli 
Eivers Thompson School. More than 600 persons 
must have been present. The School hall was crowded, 
the verandas and side-rooms were also occupied and 
many had to go away for want of standing room. 
Among the persons present the names of the following 
may be given. Mahdmahopddhydy Dinabandhu Nyaya- 
ratna, Baja Piyari Mohan Mukhurji, c. s. i.. Pandits 
Guru Charan Vidyabhushan, Amar Nath Bhatta- 
charyya, Sri Chandra Vidyanidhi, Barada Prasad 
Vidyaratna, Ram Brahma Sen, Rai Aubinash Chandra 
Banurji, Bahadur, Babiis Bhagavati Charan Banurji, 
Hem Chandra Mukhurji, Brindavaii Chandra Mukhurji, 
Radha Nath Banurji, Jagat Chandra Banurji, b. l., 
Prasanna Kumar Cliakravarti, Suryya Kumar Bhatta- 
charyya, Nayan Chandra Maitra, Mukundaram Bhatta- 
charyya, Kailas Chandra Mukhurji, Govinda Chandra 
Banurji, Girisa Chandra Chaturji, Mati Lai Sarkhel, 
Navin Chandra Maitra, Bhagavati Charan Chaturji, 
Harisa Chandra Banurji, Girisa Chandra Banurji, 
Eakhal Chandra Banurji, Dina Bandhu Banurji, 
Bhuvan Mohan Mukhurji, Prasanna Kumar Gosvami, 
Bhola Nath Sanyal, B. A.j'Kedar Nath Mukhurji, Sr., 
Kedar Nath Mukhurji, Jr., Ilaradhan Chaturji, Jogindra 
Nath Chaturji, Jiban Krishna Banurji, Kshetra Mohan 
Dhole, Navin Chandra 'Chaturji, Sukumar Ganguli, 
Kaviraj Barada Kanta Sen. 

Eaja Piyari Mohan Mukhurji, c. s. i., proposed that 
Mahdmahopddhydy Dinabandhu Nyayaratna be re¬ 
quested to take the chair, he said that it was fitting 
that a meeting the principal object of which was to 
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protest against a bill on the ground that it would 
interfere with Hindu religion should be presided over 
by so renowned a Sanskrit Scholar who had been 
honoured by the Government with the title of 
Mahdmahopjidhydy. The proposal was seconded by 
Rai Aubinash Chandra Banurji, Bahadur, and was 
carried by acclamation. 

Mahdmahopadhydy Dinabandhu Nyayaratna then 
took the chair and explained the objects of the 
meeting and then called upon Pandit Guru Charan 
Vidyabhushan the learned Adkijdpaka of the local 
ToL or Chatmhpdthi to move the first resolution which 
was as follows:— • 

“ Rcsolvwl, that this moetin«if views with profound alarm the 
introduction into the Indian Legislative Council of the hill to raise 
the “age of consent” as the said bill is a, direct interference with 
Hindu religion and usage, and is a clear infringement, both in letter 
and spirit, of the gracious Proclamation of 1858 of Her Majesty the 
Queen-Empress which is justly regarded as their great charter by the 
people of tl^is country.” 

The resolution was seconded in an effective speech 
by Babu Jogindra Nath Chaturji and on being put to 
the meeting was carried unanimously. 

The second resolution was in the following 
words:— 

“ Resolved, that the hill if passed into law, will hardly be fruitful 
of any good though it is certain to he fruitful of much evil—especially 
to the lower classes llio comnuinity, that is, to the vast majority of 
the people of this conntiy, seeing that such nmmontous social changes 
as are contetnplated by the hill can on*iy be the effect a gradual 
change of public opinion and not of a Jiat of the legislature.” 

It was moved in an eloquent speech by Babu 
Brindavan Chandra Mukhurji, and was seconded by 
Babu Haradhan Chaturji, who in an able speech 
showed the evils that would arise if the bill became 
law. The resolution was carried by acclamation. 

Babu Jagat Chandra Banurji, b. l., in a forcible 
speech moved the third resolution and Rai Aubina^ 
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Chandra Banuiji, Bahadur, seconded it and it was 
carried unanimously. The resolution ran thus— 

** Besolved, that a humble memorial largely signed by the people 
of B&li and the neighbouring.villages, be submitted to His Excellency 
the Viceroy and Governor-General in Council, pointing out the nature 
of the interference to Hindu religion and usage, and the evils that are 
certain to accrue if the bill is jjassed into law and praying that it may 
be abandoned ; resolved also, that a Committee composed of the 
following gentlemen with powers to add to their number be formed 
to draw up the memorial and do all that is needful in the matter, 
viz :— 


1. BAJA PIYABI MOHAN MUKHURJT, c. s. i. 

2. MAHAMAHOPADIIYAYHINABANDHU NYAYARATNA. 

S. PANDIT GURU CHARAN VIDYABHUSHAN. 

4. BAI KEDAR NATH CJHATURJI, BAHADUR. 

5. BAI AUBINASH^HUNDER BANURJI, BAHADUB, 

Secretary^ Bali Sddhdrani Sabha, 

6. BABU RADHA NATH BANURJI, 

Prexident, Bali Sddhdrani Sabhd, 

7. BABU GANGA KANTA BHADURI, 

Vice-President, Bdli Sddkcirant Sabhd. 

8. BABU DINA NATH GHOSH. 

9. BABU JOGINDRA NATH CHATURJI.’* 

The President then addressed the meeting amid 
loud cheers. 

With a vote of thanks to the chair the meeting, 
separated at about 7 p. m. 

(Sd.) BINABANDHU NYAYARATNA. 




To 

HIS EXCELLENCY THE RIGHT HON’BLE 

HENRY-CHARLES-KEITH, PETTY-PITZ.- MAURICE, 

MARQUIS OP LANSDOWNE, G, M. 6.1., G. 0. M. 

G. M. I. E., Viceroy' and Governor-General of India in 

Council. 

The humble memorial of the undersigned 
inhabitants of B&li, Uttarp&ri, and 
the neighbouring Villages- 

Most respectfully sheweth— 

That your Excellency’s memorialists humbly 
submit that the Bill recently introduced into the 
Supreme Legislative Council to amend the Penal Code 
and Criminal ProcedKire Code with a view to raise the 
‘age of consent’ from 10 to 12 will, if passed into law, 
interfere directly with Hindu religion and usage and 
will thus be a clear infringement, both in letter and 
spirit, of the gracious Proclamation of 1858 of Her 
Majesty the Queen Empress which is justly regarded 
as their great charter by the people of this country. 

2. Your Excellency’s memorialists have noted 
with great hope the following words that fell from 
your Excellency’s lips at the Council table when the 
bill was introduced, namely, “ there is, so far as I am 
aware, no social or religious custom or observance 
among the Hindu Community to which this bill does 
the slightest violence.” From these words your 
memorialists feel sure that if only your Excellency is 
convinced that the bill violence to Hindu religion 
and religious and social custom and observance your 
Excellency will be pleased to order the withdrawal of 
the bill. 

3 . Your memorialists therefore humbly append 
a note from which it will abundantly appear that the 
religious ceremony of Garbhddhdna is binding on all 
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Hindus, that according to the injunctions of the SMs-i 
tras the ceremony, of which intercourse between 
husband and wife is an essential part, ought to be 
performed on the first appearance of a well-known 
physical condition in women called nVw, in Sanskrit, 
and that, in a considerable number of cases, this first 
appearance of the ritu takes place before a girl attains 
the age of 12, so that if the bill becomes law, it 
will prevent the performance of an important reli¬ 
gious ceremony in accordance with the injunctions 
of the Sdstras. Even if this ceremony were only based 
upon an interpretation of the Sdstras by Eaghunandan 
of Bengal, it would still be a religious ceremony, foi 
the people of Bengal have long accepted it as bind¬ 
ing on their conscience, and the majority of the Hindus 
of Bengal, who have no direct *knowledge of their 
sacred Scriptures, believe it to be a practice enjoined by 
their religion, which it is a sin for them to depart from. 
So long therefore as there are any Hindu subjects of 
Her Majesty, however small their number, who enter¬ 
tain this belief—(and that the number of such Hindus 
is not inconsiderable wull not be denied by the most 
thorough-going supporters of the bill)—Her Gracious 
Proclamation enjoining those in authority under Her 
to abstain from all interference with the “ religions 
belief of “ any ” of Her subjects, would stand in the 
w^ay of the present bill being passed into law. 

4. Your Excellency’s memorialists .however feel 
sure that it will appear from the note referred to above 
that the interpretation of Eaghunandan is the only 
interpretation that the texts of the scriptures can 
possibly bear. That Garbhddhdna is one of the princi¬ 
pal religious Sanskdras (sacramental observances) is 
seen in the most ancient texts from Manu downwards. 
Not only is it as old as Manu whose Institute is the 
most authoritative of the Smritis, but it is distinctly 
mentioned in the Vedas themselves. The texts quoted 
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in the addendum also prove most distinctly that the 
Hindu sages considered it a duty for husbands to know 
their wives at each ritu; so even without reference to 
the ceremonial part of Garbhddkdna which, it is Said, 
has fallen into desuetude in many parts of India and 
even in many families of Bengal, the intercourse 
between husband and wife at each ritu^ which of 
course includes the first rM for there is nothing in the 
Sdstras to exclude it from the operation of the general 
rule, is strictly enjoined by the Sdstras on pain of 
heavy penalties both here and hereafter. 

5. Your Excellency’s memorialists beg to draw 
your particular attention to the texts of Pardsara 
quoted in the addendum who is unquestionably the 
special authority fo# this age, the Kali yuga. 

6. Your Excellency’s memorialists have noted 
that some defenders of the bill lay stress on the fact 
that some Hindus, as some among the Kulin Brahmins 
of Bengal, give away their girls in marriage after the 
appearance of the Htu, Your memorialists do not 
admit all the facts alleged in this connexion and have 
no desire to examine all the arguments based upon 
them, for they deem it a sufficient reply to them to say 
that because injunctions of the Sdstras are sometimes 
violated by individuals or even classes, the Sdstras 
can not be regarded null and void. No religion could 
possibly be safe if the violation of its precepts by 
individuals or classes could be held to make it a 
nullity. 

« 

7. Your Excellency’s memorialists have also 
noted that advocates of the bill rely on the abolition 
of the suttee rite as a precedent for the proposed 
interference with Hindu religion cn the part of the 
British Government. That there is no parallel 
between the abolition of suttee and the passing of the 
present bill, will appear on tb*r slightest comparison 
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of the two cases. In the case of the mttee no positive 
injunction of the Sdstras had to be violated. The 
Sdstras do not say to a widow “Thou shalt burn 
thyself on the funeral pile of thy husband.” They 
give her the choice of three alternative courses— \st. 
re-marriage, 2nd, self-immolation, Zrd. a life of purity 
and religious austerity, and declared unmistakably at 
the same time that the last alternative was the best to 
adopt. When the British Government said to a widow 
“ thou shalt not burn thyself,” it did not leave her in 
a condition in which it was necessary for her to violate 
any injunction of the Sdstras. She had only to adopt 
either of the two other alternative courses or—leaving 
aside re-marriage which present custom does not sano 
tion,—at least one other, and that other the most 
praise-worthy one, namely, that otf leading a holy life 
in this world. In the present case the Sflstras say to 
every husband “ Thou shalt perform Garbddhdna (the, 
first of< the Hindu Sacramental observances) when thy 
wife gets the ritu on pain of the severest penalties 
to every wife they say “ Thou shalt allow thy husband 
to perform Garhhddhdna in thee when thou dost get 
the ritu^ on pain of severe penalties both here and 
hereafter.” Now by the present bill the British 
Government is going to say fo every husband “ Thou 
shalt not perform Garhhddhdna when thy wife gets 
ritu if she is under 12 years of age, on pain of trans¬ 
portation or imprisonment for 10 years.” Here the 
British Government directly and distinctly compels 
husbands to violate a distinct and positive injunction 
of the Sdstras. The difference between the two cases 
of interference with Hindu religion therefore is patent. 
Again, the abolition of suttee was dictated hy the 
imperative voice of humanity; when a woman was 
going to be burnt humanity demanded the obvious and 
only remedy, me., the prohibition of the burning. In 
the present case- the plea of humanity does not avail. 
No one can assert that intercourse with a girl under 
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1.2 years of age, however undesirable and productive 
of evil in its consequences it might be fought by 
English physiologists to be, is necessarily an inhuman 
act. The patent fact that many girls in this country 
become mothers before or immediately after twelve, 
plainly shows that there is necessarily no^umanity 
in the act itself. Let the ruffian who “behaves brutally 
be punished and most coiidignly punished; but let not 
the act itself be made penal, when it does not cause 
hurt or other mischief. 

8. Your Excellency’s memorialists have also 
noted that some defenders of the bill have attempted 
to make much of tlie fact that the present bill intro¬ 
duces, no new principle in the criminal law of the 
land, that if it interferes with Hindu religion, the 
present provision of the l^enal Code in this connection 
also interferes with Hindu religion in the case of girls 
who get their ritu before ten. To this it ought to be 
a sufficient reply to say that -because the present law 
might ill some very exceptional cases interfere with 
Hindu religion therefore it is allowable to interfere in 
a multitude of cases. For girls to get their ritu before 
ten is a rare occurrence, so rare indeed that it may 
almost be said to be phenomenal; but for girls between 
11 and 12 it is quite an usual occurrence. Hindus 
were not naturally alarmed fgr their religion when 10 
was fixed as the minimum limit of the age of coition. 
It would perhaps be mor<3 correct to say that they 
generally did not know the law on this point. Before 
the present agitation for reform, the age of consent 
was a thing known only ' tc careful students of the 
Penal Code and was not known even to the higher 
classes. A few rare prosecutions under the law, and 
those for acts of ruffianism, had not taught the people 
that there was such a thing as an age of consent. In 
this sense the provision of the Penal Code in this 
connexion has really been a dead letter. When 
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however the age is going to be raised to 12, they catt 
not but feel the most UVely alarm. Nevertheless your 
memorialists can not but agree with the opinion 
expressed by the Honourable Sir Eamesh Chandra 
Mitra from his place in the Legislative Council, that 
it is a most glaring anomaly to make the heinous 
offence of rape of sexual intercourse between husband 
and wife under any circumstances. As he has happily 
pointed out Some of the elements that constitute the 
lieinousness of the offence of rape namely the violation 
of female chastity and the consequent indelible disgrace 
upon the husband and his family are entirely absent 
in such cases. This glaring anomaly in the criminal 
law should be remedied instead of being aggravated, 
as it would necessarily be, if the present bill became 
law. The anomaly is certainly not a necessary one 
and there can be no doubt that if the legislature gave 
the matter it? serious consideration, it would readily 
find means to remove it altogether. 

9. Your Excellency’s memorialists think that 
enough has already been said to show that the case 
against the bill on the ground that it interferes with 
the religious beliefs of a considerable portion of 
Her Majesty’s subjects is as strong as possible, and, 
that, if passed into law, it would be a deliberate viola¬ 
tion of the pledge given to the people by the Proclama¬ 
tion of 1858. Many supporters of the bill therefore 
have been obliged to suggest an amended bill in which 
the time of the first appearance of the Htu in women 
should be fixed as the age of consent instead of the 
hard and fast 12 years age. SiOme of these supporters 
Jiold that this would even be an improvement on the 
original bill from the reformers’ point of view, as, 
though it will have the effect of reducing the limit of 
age below 12 in some, it vfbuld materially raise the age 
beyond 12 in the majority of cases. Others however, 
having regard to * the obvious difficulties of having no 
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£i;sed limit of age, liave coQteated themselves with 
suggesting a proviso to the present bill tp the effect, 
that in no case shall a Hindu husband be held to have 
committed the offence in question by sexual intercourse 
with his wife, if the wife shall have attained the age 
of puberty as evidenced by the,occurrence of a certain 
well-known physical condition. 

10. This brings your Excellency’s memorialists 
to their second great objection to the bill; your 
memorialists believe that, in the words of the Resolu¬ 
tion adopted at the largely attended public meeting. at 
Bdli on the l8th January 1891, “the bill if passed 
into law will hardly be friutful of any good though it 
is certain to be fruitful of much evil especially to the 
lower classes of tlie cojnmunity, that is to the vast 
majority of the people of this country, seeing that such 
momentous social changes as are contemplated by the 
bill, can only be the effect of a gradual change of 
public opinion and not of a fiat of the legislature.” 

11. Believing as your Excellency’s memorialists 
do that the Government in this matter is actuated by 
the noblest of motives, your memorialists think that 
it is only necessary to make the Government realise 
the immense social change contemplated to be effected 
by the bill in question, to enable it to realise the hard¬ 
ship and consequently the wide spread discontent that 
it would cause. When. some of your Excellency’s 
memorialists tried to ascertain the real feelings of the 
lower classes towards the measure, they found that 
these people could not believe that Government really 
meant to pass such a bill';, it was truly pathetic to see 
their incredulity—they felt confident Government 
could do nothing of the^ kind—for if Government 
could do this it could do anything, it could destroy 
them altogether. Your Excellency’s memorialists are 
anxious to impress upon your Excellency’s mind that 
marriage in the lower classes takes place long before 
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girls reach 10 years (the average age being only about 
7 or 8), that parents unable to afford to maintun 
girls beyond that age, relieve themselves of the charge 
by giving them aw^ in marriage (not unusually 
for pecuniary consideration). Poor people whose 
poverty makes them live more or less gregariously, 
once married, can not be expected to practise the 
self-restraint which the bill would require. It is no 
rare thing for girls to be mother of one or even two 
children before 12. The bill therefore would involve 
a sudden change in the domestic life of l^e people 
which can not be accomplished by legislature. The 
law would be broken in the vast majority of cases ; 
the corrupt police of the country would be further 
corrupted; untold hardships would follow. The op¬ 
pression at the hands of the Police and of unscrupu¬ 
lous men to be found in all societies would be simply 
unbearable. Girls for whose protection their husbands 
would be transported or sent to jail would have their 
lot in life made unspeakably bitter. Prosecution might 
lead very naturally to medical examination. So that 
all married girls in the country would very nearly be 
subject to something very similar to that odious law 
to which abandoned creatures were once subjec'led, 
but from which they were rescued by the humanity 
and conscience of civilized societies Attempts would 
be made to prove girls really above 12 to be under 
that age and conversely girls • really under 12 would 
be made out to be over 12; and this would be only 
too easy in a country where there is no registration 
of births, the way in which births are registered 
even in municipalities being admittedly perfunctory. 
An impetus will thus be given to perjury from which 
the moral nature of the people will receive a con¬ 
tamination which can not be too much deplored. 
Whether the physical deterioration ascribed to early 
sexual intercourse be prevented or not, moral deteri¬ 
oration is sure to follow. The adjustment of the 
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habits and ways of laving of the people to the new 
law would be, if indeed the adjustment is anived at 
all in this way, through weary years of wrong, shame 
and degradation. 

12. Your Excellency’s memorialists are con¬ 
vinced that if Government does not feel the force of 
the objections against the bid it would be far better 
for the people to have a law prohibiting outright 
marriage itself before 12. Such a law could be more 
easily enforced and would not lead to a tenth part of 
the abuses and oppression which the present bill 
would produce if it became law. As to interference 
with religion and infringement of the Proclamation, 
both would be pretty much on the same level, 

13. Your Excellency’s memorialists humbly think 
that Government should have more faith in the potency 
of education which, slowly but surely will eradicate 
real evils in Indian society and should therefore 
double and treble, if possible the educational allotment 
if they wish social reform to progress by leaps and 
bounds. Already in the higher classes where the 
influence of education is felt, the age of marriage 
has gradually been raised considerably, and the same 
educational process as it goes on will in time introduce 
further changes. As the lower classes are gradually 
brought under the’influence of education the desired 
changes will be introduced in their ways and habits 
also- The attempt to hasten social reform by legis¬ 
lative pressure has one incidental disadvantage. As 
pointed out by the Hon’ble/Sir Eoraesh Chandra Mitra, 
it produces an unhealthy; re-action and prevents the 
orthodox and advanced parties from gradually coining 
to an agreement in the direction of reform. 

14. In conclusion Your Excellency’s memorialists 
humbly pray that Your Excellency may be pleased 
to give your favourable consideration to the facta 
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and arguments set forth above and order the abandon¬ 
ment of the proposed bill to raise the age of consent. 

And your memorialists as in duty bound shall 
ever pray. 


(Sb.) DraABANDHU Ntataratna 
PiTAEi Mohan Mdkhurji 
Kedab Nath Chatuiwi 

Ain> 

About two thousand others. 
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The ceremony of Garhhddhdna is prevalent at 
least in Bengal. It is a ceremony (of which coition 
between husband and wife is an essential part) which 
has to be performed when a wife gets the. ritu (the 
catamenia) for the first time, and as many girls in this 
country get their first ritu before 12, the ceremony has 
in their case to be performed before, that age. 

A custom has the force of Sd^tra unless it can be 
shown to be opposed to it. The following texts 
(among numerous others) bear on this point:— 

t I ^ fimiTTpr. I 

A 0 

1. Religion is based upon these four, the Vedas, the Smritts, good 
custom and that which is agreeable to one's own self fconsciencej. 

Mann II. 12, 

ftird ?rRn ^ ^mrr- ftrrwrr: i 
?hT wr ’iw' 11 

2. The purification andrcligioas usages of any particulw place 
should never be disregarded in that place, for even such is religion 
[duty] for that place. 

The path followed by fathers and grand-fathers, that path of the 
^od should be followed ; no blame attaches to one following that path. 

Text of Marichi quoted in 

Raghunandan’s Suddhitattw«« 
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^ I 1^. w n: i 

sR'tTCtft ^raiTPi R 

a ra^{Rfliai ; <i»» t ?.i ^ i^< » j(, i 

8. Ii^ oftSQ of contradiction between Dhammdstrast the rale ia 
(to follow) reason (or oastom*), Custom also is of force, for by it 
Dharma (duty) is known. 

A custom might not be considered valid if it could 
be shown to be opposed to the Sdstras; but the onus of 
proof that any particular custom is opposed to the 
Sdstras lies upon those who make the assertion. In 
the absence of any one taking upon him this onus, it is 
not necessary to support the custom by proving it to be 
based upon the Sdstras. Nevertheless the proof that 
it is so based is as complete as could be wished. The 
custom ia q®jeined in the digest of Hindu Dharmasds- 
trcts entitled Ashtamnsatitattwa^ compiled by the great 
Raghunandan of Bengal, which is accepted throughout 
Bengal as a work of the very greatest authority. It 
is enjoined also in other digests, as those of Bhavadeva, 
Haldyudha, Vdchaspati Misra, jPasupati and others. 

The ceremony, however, is not a new invention of 
Raghunandan or the authors of the other digests. It 
is based on the sacred scriptures of the Hindus.f The 
scriptures consist chiefly of the Vedas^ the Smritis and 
the Purdnas. It will be seen that the ceremony of 
Garbhddhdna is countenanced in them all. 

These will be taken in their order, 

I. The Vedas :-r- 

The ceremony is distinctly mentioned in the 
following passage of the Rigveda, where prayers are 

* Tv^U has here been explained to mean pvgtom, on the anthority of 
JiMUtdedhaTw'g VyavaMramdtrlkd:--** TvMimyiiyah taohalokavyavahdrah'*^ 
Ti^ti is reason and that is custom of men. 

I On onatom and the authority of commentators, however, some farther 
semaxks we made below. 
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offered to certiun Vedic Gods and Goddesses to cause 
impregnation, the very words used in making the 
prayer, namely, Garhhdin. JJhehi, giving rise to the 
compound word Garbhddhdm. 

8 1 ^ I 

»J»f ^ I 

»m’ ^ ^rertt ym^^iiuii» 

Ri<n(41 ai t^ aW i 

w ^ »ni' ^i*rt ^ 15 ^ *nf% n 

I®*? iH.Tr 

1^8 ^ I 

4. May Vishnu make thy [the wife’s] organs of generation 
capable of impregnation, may Twashtri mould the form [**’«?,, evolve 
the embryo]. May Prajiipati sprinkle it [with vital humours (?) J 
May Dhata sustain it. O Sinivali, cause impregnation ; 0 Saraswati, 
cause impregnation. 0 Aswins, garlanded with the lotus, cause 
impregnation. « 

As the Aswins churned [rubbed] the golden srant [the wood 
used to kindle fire by attrition] for impregnating it {With fire], I call 
[upon the Gods] for such impregnation in Aee to be brought forth 
at the tenth month. 

Kigveda Mandal X,.Anuvak 12, 
^ Sukta 184, Biks 1, 2, 3. 

The first two of the above three mantras of the 
Kigveda are also found word for word in the Sdma 
Veda, Mantra Br^hmana, 1st Prdpathaka. 

In the Sutra literature the ceremony indicated in 
the above passages is clearly enunciated. Aswaldyana 
Baudhdyana, Pdraskara, Gobhila and other authors of 
the Grihya Sutras enjoin the ceremony. The texts 
are quoted below. 
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Mng ' 4n<i^ mgfif iiuK I 

5. Garbhalamdhana* [^GarbMdhdnajt Punaavma^ and Anavalo-’ 
hha are mentioned in the Upanishads. 

. Grihya Sutras of Aswal4yana 1, 13, 1. 

4 I ffnaweirawt 

«uT!ig'«a M’Hi'ifl uRf*!^ i 

6. Now (about) the Prajdpatya (a religious observance) of a 
woman who has got the ritu :—At the first ritu on a favourable day 
[after the observance of certain rites, &c.] the husband must have 
intercourse with his wife. 

Aswalfiyana Griliya Parisishta, I. 25. 

•9 I >ivcEr^wnffH%n tjvt ll 



WTBr^TV«qra! I 

Cv 

7. When the flow has ceased in the woman with ritu, then is the 

time of generation. * 

The genital organ should be touched witli the right hand with 
[i. pronouncing] the rick “ Vishnuryonim Kalpayatu” [may Vishnu 
make tliy organs of generation capable of iniprogiuitiOn] ami the rick 
“ Garbh4m dhehi Sinivah” [0 Sinivdli, cause impregnation]. After 
flnishiug the rich's the two {i. e», husband and wife) should have inter- 
CK)urs6 

Grihya Sutras of Gobhila II. 

5, 8, 9 & 10. 

«: I I 

H8V an' l 

Cs, 

8. After marrying her [the wife] intercourse (should take place) 
duly at ritu. . 

* Sir Monier Williams In his Saaskrit-linglish Dictionary gives the following 
meaning of the word, *‘''A ceremony performed for the sake of facilitating 
conception.*’ p. 286, ool.2. 
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I* ipzrnar \ 

n«<TOH I 

9. In the intercourse at ritu with the wife who has performed the 
f prescribed] ablution [usually on the fourth day of the ritu] the rich 
“ Vishnur-Yonim &c., should be repeated inaudibly. 

Grihya Sutra of Baudhayans. 

With the application of Medicines and Mantras offspring should 
be begotten. 

'Baudhayana-pramanam. 

In the Eigvidliana as quoted in the Nirnaya Sindhu 
the following occurs :— 

I»I i . 

10. Then Garbhddhdna is to be performed [solliat] a worthy son 
is sure to be born. 

II. After the Vedas come the Smritis. The chief 
Smritis or Dharmamstras are the works of the Hshis 
whose names are given in the following text:— 


t 



I 


ff 

( 


11. Manu, Atri, Vishnu, Harita, Ydjnaralky.!, Uslianas, Angiras, 
Yama, Apastamba, Sambarta, Katyayana, Vrihaspati, Par&sara, Vyisa, 
Sankha, Likhita, Daksha, Gotama, Satdtapa and Vasishthar—these arc 
the institutors of Dharmasdstras (t. law). 


Y&jnaralkya I, 4 & 5. 
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Besides the Smritis of these twenty Sages there are 
Smritis ascribed to Ndrad, Devala and others. 

Texts from most of these Smritis are quoted 
below:— 

*1^ I 

12. All whose observances {Sanskqras) beginning with Nisheka • 
(t. c., Garbhddhdna) and ending with cremation rites have been declared 
to be performed by Mantras, 

Manu II. 16. 

I f? si’ii’jm I 

♦ 0 

^-s> I 

13. By the sacred Vedic rites of ntsheka [conception-riie] and 
the rest, the purification of tlie bodies of tlie twice-born should be 
performed to make them pure both here and hereafter. 

The seminal or uterine evils in the twice-born are wiped away by 
homa [[oblation to the Gods by casting clarified butter into firej, 
performed on the occasion of Gnrbhdfihdna, Jata~hirma, CAwm, and 
%launji [these are the Sanslaras or sacramcii,)! observances at the 
time ^ impregnation, birtli, tonsure, and binding on the mwtija strii\g 
I. the upanayana"^. 

Manu II. 26, 27. 

14. Always devoted to one’s own wife, one shall have intercourse 
with her at the time of ritu, 

Manu III. 45. 

* Sir Monier William gives the meaning of Nlfheha, as the oexemony 
performed n(>on impregnation. 
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Ul UK ^ fSliNw^ I 

fir^fuurTKTWt I 

15. The act of impregnation must be made on knowledge of 
Garbha [which here has been explained to mean being manifest, 

Kesara-vaijayanti in explaining Vishnu-Smriti. 

K\ I KWKK I 

16. One having intercourse with one’s wife with the observances 
laid down for Garbhddhana [the pronouncing of tlie ricK^s “ Vishnur 
Yonim ^c. *’] causes impregnation fitting the offspring for Vodic 
observances. 

I'S I UKfUHKdT I'u: UKT ^ I 

u iia^wj ou I 

17. GarhhddMna at the time of ritu and Pmsavana before tho 
quickening [of the child in tho womb]. 

Yajnavalkya I. 11. 

* 

I KTftunu uuKnu K irarfsag i 

m KTSlfut I 

18. Ke who does not approach tho consecrated fire with prayer 
and worship at the time of the full and new moon and he also who docs 
not apiiroach his wife at the time of ritu shall perform [the penance 
known as] Krichchhrdrdha, • 

Ushanas IX. 85. 

K I UT^TTUKT VUrfa I 

W? Vufu U«n ^ KKKUTfK « 

vanst utarr uguTsKfu Kujftr» 


*The nature of this penance is explained below. 


19. A woman is impure so long the catamenia continnes. After 
it has ceased women are fit for hoosehold duties and for sexnal con¬ 
nexion. On the first day [of the catamenia] she is a' chandal woman, 
on the second a nmrdress of a Brahmin, on the third a washer woman, 
on the fourth is she purified. . 

Afigiras S7, 88. 

likrat »!f wnwt sn'r ii 

Ok >>k 

20. He who does not approach his wife after her ablution at the 
ritu^ to him attaches [sin of] terrible Bhruna-hatyd [destruction of 
the child in the womb]. 

Text of Yama quoted in Hem^dri, 

si.11 WH ’sigSTs^ Treift i 

’cstft »i«n^ snfStra' «B*igsr n 

irrrefW'SK • 

21 The ablution of a woman with nY«, on the fourth day is 
praise-worthy. After the flow has ceased intercourse should be had, 
but never before it bas ceased. 

Apastamba VII. 1. 

wftfg TOrt n 

I I 

22. A man performing his domestic duties and supporting his 
own wife, should have intercourse with her at ritu, [thus] does ho 
attain the most excellent condition [eternal bliss]. 

Sambarta, 96. 

I lir^rerf^: sh4t<nn> g 

TiMfgrr Tra g wI 

>> >> 

gr^rx 

’SrW' 5TO n 
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28* All the rites that hare been mentioned beginning with mgr- 
riage and at whose end, we hear, is Gar^hd<lMna-^in these the 
Sraddha (the Sraddha known as the dvyudayika) has to be performed 
only on the first. Samkdra and not at each Hamkara, 

^ Eaty&yana I, 5, 5, 

V »KT7rfT ii is ii 

^ m ’rrd i 

’JT ’IJn ?nftt ftw II » 

Metric 8IW, \8 I 

24. He who being at hand does not approach his wife after 
ablation at ritu, that sinner is guilty at each riiu of Bhruna-hatya 
[murder of child in the womb]. 

That woman who does not approach her husband after ablution at 
ritUf goes to hell after death and becomes a widow again and again. 

Parasara, IV. 13, 14, 

It is to be borne in mind that Parasara is the 
special authority for this a^e, i. e., the Kali Yupeu 
This point has been incontestably established by Pandit 
Iswara Chandra Vidydsagar in his famous work on 
widow'marriage Vivaha), So that a positive 

injunction of Pardsara is peculiarly binding on the 
conscience of the Uiudus of this age. 

I 1 Wf «ra«4r^ l 

• arw Hit I 

tjgntsfipw tiaiW am%TT: I 

trw St II 

arretiBti 

25. GarhhddJidnn, Punsavana^ Simania^ and Jdtakarma [ar# 
rites ordained in the «Sdstras]. 

Vyisa, 1. 13 
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In this way approacliing one’s wife at the time of ritu when 
ohserriug Bramliacharya [a holy life of religions austerity] and also 
approaching her at pleasure [t. e., at the desire of the wife], no blame 
attaches to a person who knows no other woman. 

Vy&8a,tn. 45. 

Ml ’wsein:I 

I 

26. M'sheka [impregnation] should be performed on knowledge 
of the n#M being manifest. After that the wise, when there is 
quickening [of the child in the womb], should perform [the ceremony 
of] Savana [^Punsasavana], 

Sankha 11. 1. 

HL*r^rarT?r I 

■raRPr* • "tef ^ l 

^ _ 

. ^ I 

27. Have intercourse with your wife at riiu or at all times ex¬ 
cepting the prohibited days [like the days of full and new moon, &c.] 

Gautama, Chap. V. 

Gnrhhddhdna^ Pun«avana, Simantonnayana^ these are the 
forty Sanskarm. 

Gautama, Chap. Ylll. 

I fil® 

*t snw'imiS p 

CTI ^qvitTSr I 

28. A Brahmin, who ever performs the religious ceremonies per¬ 
formed with water [as ablutions of the body and oblations to the dead, 
i&c.], who ever retains the holy thread [in due position], who is ever 
engaged in the due study of the Vedas, who ever eschews the food of 
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the fallen, who has intercourse with his wife at rtVit, who duly perFortns 
the sacrificial harm, [such a Brahmin] does not fall away from 
Brahmaloka [the world or abode of Brahma in heaven where pious 
spirits ^well], 

Vasishtha, Chap. VIII. 

iTKTVf w wnrrari i'm ii 

es. v> 

29. He who does not approach his wife after [her] ablution at 
riitt, to him aLlaclies the terrible sin of Bhruna-hatyd [destruction of 
diild in the womb]. 

Text of Satatapa quoted by Vachaspati, 

I SI ?f: iljfil 1 

irraftTri-l^ijF-'gn-y-ewfa sRsm i 

??0. He also W'ho does not have intercourse with his wife at nf«, 
should perform the penance of Kriclichhrardha. • 

Text of Vrihaspati quoted in Prdyaschitta Viveka, 

I isgwit g ^ ^rraif' i 

^ ^ifcl «I ^^tST'fcEn II 

31. He who, being in liealth, docs not have intercourse with his 
wife after her ablution at ritu^ undoubtedly incurs at each ritu tlie sin 
of Bhruna-hatiju. 

• Text of Dovala quoted in Hemadri. 

I wg wrarsg i 

3 »ITO II 

32. He who does not approach his wife after her ablution at 
ritu —his ancestors throughout that month lie in that catamjniul 
discharge, 

III. Lastly come tlie Purdiias —^It will however 
be enough to give only a few texts. 
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I »i wraif i 

” i^«m>nitf <in^' fV aa^tTiaMi^^ ’ irin ii 

<1 ifg iii tia 4i 

ftv 

33. Hare intercourse at the time of ritu so long as a son is not 
born ; for the birth of a son is necessary to repay the debt [due to one’s 
ancestors]. 

Text of the Kurmapur4n quoted in 

Ahuikatattwa. 

^8 1 JlWtf? I 

84. In the ceremonies to be performed at the time of birth, at 
the investiture with the holy tliivad and at the first ritu of the 
married [girl], [the dv!i''xdayika srdddha should be performed]. 

Text of Bralimapurana quoted in 

Prithwiehandrodaya. 

35. To have intercourse at tlie time of ritu, this is a supremo 
duty of the householder. 

Text of Skandapurana. 

From the above texts there cannot be the least 
doubt that GarhIujJhdna at the time of the ritu is 
enjoined in the iSdbiras. Some of tlie texts, indeed, 
make no mention of the Sacramental part of the 
ceremony, but simply enjoin that a husband must 
know his wife at each ritu. So that even if the 
sacramental part of Garhhddhdna is dispensed with, 
as, it is said, it is dispensed with in many parts of the 
country, the other part viz. that of coition must be 
complied with. This being the general rule to which 
no exception is made in the case of ritit taking place 
before 12, any law absolutely prohibiting asexual 
intercourse before 12, cannot but directly lead to a 
violation of the injunctions of the Sdstras, 
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To strengthen the argument however it seems 
necessary to establish that according to the Sdstras 
marriage itself must take place before the appearance 
of the ntu, For the question might very well be asked 
that if sexual intercourse at each rifu of a woman is so 
necessary, what about girls getting the niu before mar¬ 
riage ? The answer is that the Smritis are unanimous 
in laying down that girls should be married before they 
get the ritu. Before quoting texts from other Smritis 
it is desirable to examine the well-known text of Manu, 
which has given rise to some misapprehension. The 
text in question is the following:— 

Ht 

^ II d I fi.81 

36. “ At tliirty years of age a man may marry a beloved girl of 

twelve years or, (if) he is thrice eight years, (he may marry a girl) of 
eight years; if liis religious duties would (otherwise) be unfulfiUed (he 
may marry at once.) ”* IX. 94, * 

From this it has been argued that as the great 
law-giver fixes 12 as the age of the marriage of girls, 
and as ritu might take place before that age, the sage 
saw no harm in keeping girls unmarried till 12, though 
they might get the ritu in the mean time. This is 
evidently a great error. Kulluka, Medhatithi in fact 
all the commentators of Manu agree in interpreting the 
text as not meaning to lay down 12 and 12 only as the 
marriageable age (indeed,* in the second half of the 
text, eight is the age given when the husband’s age 
is 24), but only as a sort of approximate limit of the 
maximum age of marriage. Fon the rule is impera¬ 
tive that girls must be given away in marriage before 

♦ This is the rendering in Dr. Burnell’s translation, edited by Dr. Hopkiiu, 
(London Trubner & Co., 1881, p. 261) where the following note is added. 

“ K [Kulluka] refers this to the duties of the house*holder, as the Brahman 
must marry on completing his studentship, which may jjeriiaps be ended before 
he is twenty-four years old. The Verse is agem.ral injunction that the bride 
should be about a third as old as the bridegroom; the time given in the ter t 
being only used as an illustration (Mudba. K.)” 
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they get the Htu. Before quoting the texts of other 
law givers in support of this view it may be useful 
to quote a text or two from Manu himself:— 

*R 41 8 t 

37. A father is culpable not giving away his daughter in 
marriage at the [proper] time [which has been interpreted to mean 
before nfa], the husband is culpable not appioaching his wife at 
[due] time [/. c., at the time of nfu], and a sou is culpable not pro¬ 
tecting his mother, her hnsbaud being dead. 

Mann IX. 4. 


'qTtnn*ifti ?it » 

4l«:i 

% 

38. To a bridegroom who is good, woH-hy and equal [in caste], 
a daughter may duly be given away oven though she has not attained 
ihe proper marriageable age. 

Manu IX. 88. 

These two texts leave no doubt in the mind of 
any candid reader that Manu strongly deprecated the 
postponement of marriage to period after the ritu. 
There is also another well-known text of the great 
law-giver, viz :— 

^4 1 I 

II 

»prj4lCdl 

89. Far better that a daughter stay till death in the [father’s] 
house attaining ritu, tlian that she should be given away to an 
unworthy bridegroom. 

Maiiu IX. 89. 

which also implies that it is an evil not to give 
away a girl before ritu. The law-giver says that it is 
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better that'this efvil should ba borne than that a girl 
should be married to a husband without the necessary 
worth. 

The following texts from other Sniritis, however, 
will leave no doubt whatever on the point that the 
Hindu 5a5tra5lay down imperatively that marriage of 
a girl ought to take place before ritu. 

8» I i 

«irwiaf5' ^ !B5«rraT- ii 

g 1 

^ TaWsifai ii 

nwig Tn? : i 

Tl^raan Tints'’? 51 fiT. ohWf t Hd : II 

40. Wlion .*i pilcjri'nii^fl lias to bo repeated (t,c., performed after 
it has been performed liefore), wlicn a ceremony has already com¬ 
menced, when a girl’s marriageable age is over, then there is no 
knladosha [e.i?, the fact that the time accoiding to astrological 
calculations is not fit for thn perforuiauce of certain religious rites, 
should then be disregarded]. A girl when eight years old is styled 
Gnuri, wljen nine a lioMni when 11) she is a kanyaka ; over that she 
is a rajasmla [z.c., one who has reached the age of menstrualiou]. 
Therefore a girl on attaining the tenth year should, witii care, be given 
away in marriage by the wise [^and then] there is no kaladosha. 

Text of Augiras quoted in Udvaha- 
latlwa. 

811 Hciiiiiitg I 

■ 8!i«n ^ ii 

itT? g 8P ST i 

wTf% »nft tgreram fimr- ’8i9»?^ii 

*nm fen sti'-gi wmr i 

enfer s?t 
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- ■ » -N . •» ■ ■■ ^ 

TWf*-1 

<re’»r^T«tMv^^^:« ^nthifa: ii 
V- iiiX: ra r<i.<ii\< ii ^uft%5n* i 

<5 firfira^ ftimft» 

tirniT «I -a, 4, l* I 

41, A girl age eight is Gauri^ aged nine Rohini^ aged ten Kanya 
over that age she is Rajasvdla'. He who does not give away his daugl\ter 
in marriage when'she attains her 12th year—^liis ancestors drink her 
mcnstrnal evacuation at each month, her, mother and her father and 
her eldest brother, these throe go to hell, if they see her menstruating 
[before giving her away in marriage]. The ignorant Brahmin also 
who marries tho girl who has menstruated, become one who should 
not bo conversed with, with whom people should not sit in the same line, 
he is known as the husband of a Vrishali, [i.e., a woman who is 
12 years old and in whom menstruation lias commenced and who is 
unmarried]. The Brahmin who has intercourse with a FmZia/i 
even once can only be purified by the penance of living on alms and 
always performing Japa [repeating prayers &c., inaudibly] for 
three years. 

Pardsara VII. 6, 7, 8, 9 & 10, 

8^ 1 vitg ^ w- 5is?rt 1 

»nfir ^ vsreiwt; ftm ii 

*nm ftm »5n?n i 

swas* %z\ 

\ \ lu t 

42. He who does not give away a girl in marriage on her 
attaining the 12th year—his father drinks her [menstrual] blood every 
month. Her mother and father and also the eldest brother these 
three go to bell, seeing her menstruating before matrlage. 

8^ I aiPVt ftm \ 

vgp gr i faron firaKan^ft ii 

arfts ^'Sir 'rerra i 

43. The fathhr, fearing the approach of the ritu should give his 
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daughter in marriage when she is a nagmha*\i.e.y before menstraatlonj. 

Vasishtha, Chap. XVII. 

88 I ^ \ 

a!if*Rn rA g n fajim , n 

^ ^’?r? I 

44. A girl is calloil nngnika so long as she does not get the ritu 
she is no longer a nagnika when she gets the ritu. A mgtUka should 
be given away in marriage. 

ZX \ sir; I 

^iwr^rr- ii 

^f?r g \ 

45. 0 king, the marriage of girls for all the varnan (castes,) after 
7 years is to be commended ; otherwise, it (f.s., a deviation from this 
rale,) is (»ppr)scd to religion. 

Pandit Kdma Misra Sastri of Benares, whose 
pamphlet on Hindu marriage (C/i/wateawaya Mtmdnsd) 
is supposed {though only erroneously) to countenance 
the present ‘age of consent’ Bill, himself says in 
the English preface to the pamphlet, “ the principal 
age for marriage is that of twelve and upwards, as 
clearly declared by Maim, only it is necessary that the 
marriage ceremony should take place before the age 
of puberty is attained; 'tljat is before the commence¬ 
ment of menstruation).” Preface page I. He repeats 
himself on p. III “ I entertain the hope that by means 
of this book people will come to know that marriage 
at the age of twelve or’thirteen is not prohibited by 
the JSdsfras so long as it takes place before the period 
above indicated [i. e , the appearance of the catame¬ 
nia].” In a passage in the body of the pamphlet he 

* Professor Wilson in his Diotionacy explains tutgn^ to mean a girl before 
menstruation or about 10 years old. 
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gives expression to the same opinion, supporting it by 

many of the texts quoted above.* 

^ * 

The following text in Siisruta a great medical 
authority says that impregnation ought not to take 
place in a ^rl who is under sixteen. 


* The following is a translation of the passage which occurs on 
pp. 40-41 :—We however say that the proper marriageable age for 
women is immediately before the time of ritu on the authority of the 
text, “ the giving away [should take jdacc] before ritu'* in Gotama 
iimriti ; of the text of the Maliabliarata, “ therefore before the ap¬ 
pearance of menstruation, tlje father must give away his daughter in 
marriage only once and of the repeat(Kl sayings of the great sages, 
“ a nagnika" (a girl in whotn menstruation has not appeared) to [be 
given in marriage to] a Braliinacheri (one leading a life of religions 
austerity iii one’s studentship.” Therefore has Manu also in the 
9th Chapter, “ a father is culpable not giving away his daughter in 
marriage at the [proper] time [which has been interpreted to mean 
before nt«], the husband is culpable by not approaching his wife 
at [duo] time [i. e., at the time of rita], and a son is culpable by not 
protecting his mother, her husband being dead” (verso 4), clearly spoken 
of the liability to reproach of a father not giving his daughter in 
marriage in time. This is exactly (to be seen) in other smrilis also 
e. g, “ Her (the girl’s) giving away in niarringe must be before ritu 
ho who delays beyond that time is blame-worthy.” Penances also are 
laid down for those who itiarry Rajasi^alus (women in whom the menses 
have appeared) e. g. “ The Brahmin intoxicated with passion who 
marries such a girl (a rajanrahi) is not fit to bo spoken to, nor to be 
allowed to sit in the same line, such a Bralimin is a Vrishaltpafi 
again. “ The Brahmin who intoxicated with passion marries a Vjishali^ 
(a girl who gets ritu before marriage) he is ever tainted with sutaka 
(the impurity of child-birth or miscarriage) and every day he is guilty 
of Brahmin-murder; again, “ the father of the numarried girl who 
gets the catamenia in her father’s house is guilty of Bhruna-hati/d 
(mlirder.of child in the womb) and she jis called a Vrishali again, 
A girl who is a nagnika {i. in whom the ri/u has not made its 
appearance) should bo given in marriage to a worthy Brahmachdiif 
but a rajaavald should not be prevented from being married to an 
unworthy man.” In the science of astrology also the marriage of 
girls before ritu is enjoined as duty ; all this being plain enough no 
great pains need be taken on this point. This then [that a girl must 
b« married before nYu] is the right opinion.” 
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TOTV# g»)W^»nS’ « ftirera' n 

wrat ^ ^ ^l%f5Kr-1 

s5 

^T VTw^ II 

Tr?r?T I 

>» 

46. Tf a man who has not reached 25 causes impregnation in a 
girl under 16 then the offspring parishes in the womb ; if born it does 
not live long, if it lives it becomes weak in body and mind. Therefore 
impregnation should not be caused in girls of very tender age. 

The reconciliation of this text with the unques¬ 
tionable principle laid down in all the Dhnrmnsdstras 
that a girl must be married before she gets the ritu, 
is effected by supposing that the author, if indeed he 
was a Hindu, for lie is believed by some to have 
been of the Bauddha persuasion, tliere referred to 
cases where, owing to climatic or other conditions, 
girls did not get their riiii before sixteen.*)' There 
is a similar text in the Mahdbharata quoted by Eaghu- 
nandan where it is said a man of 30 should take 
a wife of 16 but tlie text itself shows that the girl 
though 16 must be one who has not got the ritu^ 
The text is as follows :— 

8® I fiit'v?!?: Mnaf’ 

47, A man of 30 should take a wife who is a nagnika of 16 
years [the word nagnika meatiing a girl whr has not got the ritu, (cp. 
nagnika andgatdrtavd). 

* Soni'i read mtadwadasarar»haya'tn (in a girl nnier 12) in place of wnor 
tJiorasararshutjiiM (m a girl under 1(1^ and tins has tlie sanction of the 
commentary of Dallaiiacharyya. ■ 

f It is of some importance *to note that this view of the true interpre* 
tation of this text of Susruta is taken Pandit Ram Mistra Sastri in his 
pamphlet on Hindu marrijige. The foll(.>wing is a translation of what 
he writes (p. 28) —“As it has been frequently declared both in the Uharma* 
e&stra and the Medical Systran that the Menstrual blood like the (virile) 
fiomeu should be made fruitful and aj> the mcuistrual blood can only be said to 
be made fruitful by impregnation, so by mentioning the age below 16 to be 
unfit for impregnition, it is to be understood that before that time the flower¬ 
ing (menatruation) also docs not take place.. Thai we are able to learn from 
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Wlietlier however a reconciliation can be eifTected 
or not is not of much consequence, for the rule is 
absolute that when there is any discrepancy between 
the deliverances of Dharmasdstras and Arthasddras 
the former is to be followed on this point the following 
texts may be cited;— 

48. In the case of opposition between a Smriti (Dharmasdatra) 
and an Arthasdstra (i. a,, a Sdstra dealing with worldly matters, 
as politics, medicine, &c.) the Arthnsdatrn must be given up. In the 
ease of opposition between one Smriti and nui)ther Fsmriti and one 
Arthnadstra and another Arthasdstra tliat wliioli is consonant to reason 
is valid (must be accepted). 

Text of Bhavishyapurana. 

Si I I 

49. When there is any consideration between a DJiarmasdstra 
and an Arthasdstra^ give up the Arthasdstra and follow the 
Dharmasdstra. 

Text of Vydsa quoted in Vyavaharatattwa. 

« 

Marriage of girls, th^n, according to the Sdstras^ 
must take place before the appearance of the ritu, and 
Garbhddhdna must be performed on the first appear¬ 
ance of the ritu. This is a positive injunction, what 

Susruta that girls of 16 maj also not get the ritu. Nor is the mistake to be 
made that this can not be correct as it is mehtioned in the S&rirstLau of Susruta 
that girls get ritu from the 12th year. For this apparent contradiction 
can be easily reconciled by the consideration that the time of ritu varies in 
different countries [imdrr different climatic condition]." 

It may be mentioned that the Fandit gives a similar explanation of certain 
other texts. “In those places in the MahdbhA/raia and Brahma Pmdna 
■where the age for marriage in the ease of females is declared to be sixteen, 
eighteen, or twenty, this applies to former time^io former times women at> 
'tuned maturity later, and retuned their vigour longer.” Preface, pp. 11~IIL 
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ts called in Sanskrit, a NiyamabidKi as opposed to 
Parisankhyd^ in which latter there is no positive 
injunction in the form of **Thou shalt do thiswhen 
the lay down ^^panckapanchanakhdhbJtakshyah** 

[only five species of animals, having claws, may be 
eaten] they do not command yon to eat the flesh of 
any five-clawed animal; all that they mean is, ** if one 
wishes to eat the flesh of five clawed animals one may 
eat the flesh of only five specified species and not 
the flesh erf the rest. If the injunction “ ritdvupeydi^* 
[“ approach your wife at the time of nVn}, had been 
parisankhya^ it would simply have meant—*‘If yon 
desire to approach your wife, yon may approach her 
at the time of ritu^ but not at other times.” But all 
the text WTiters and authoritative commentators take 
the injunction “ as Niyamabidhi; that is, 

a positive or mandatory injunction in the form of 
“ Thou shah do this.’’* 

Tliis sort of injunction is distinguished from the 
other by having a sanction attached to it. If a,Niyama- 
bidlii is violated, the Sdstras declare it to be a sin and 
lay down penalties for it. In the present case, the texts 
quoted above show that it is declared as a deadly sin; 
and that the penalties for the non-observance of the in¬ 
junction are serious, including punishments both here 
and hereafter. 


• The following definition of a Ntyamafndhi (jot simplj Niffamn) 
occurring in a text of Siddlianta Bhatta Karikfi of MImausa Darsana 
quoted lu the Prayaschittatattwa, this particulai' case of inter¬ 
course at ntu by way of illustration 

• 

^ ii 

.1 

60. If in cases where wc might act according to our inclinatioB, 
a certain act is madd compulsory, that is called a Nii/am, as interceunie 
at ritu^ 
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It will be seen from ^ome of the texts quoted above 
that the penance prescribed for non-observance of 
Garbhddhdna is krichchhrdrddha, i. e,^ half the penance 
named krichchhra. In krichckhra one has to observe 
a fast of 12 days according to certain rules. In krichchh- 
rarddha therefore a fast has to be observed for six 
da^^s. The rules to be followed in the observance of 
the fast are given in the following text. 

n 

•1 ' 

51. Tliat ponance is called hrichdihrarddha where one must not 
eat in (ho mornini^ of one day and on the cToninpf of another where he 
filiall not cal at all unless asked on two days and where he shall not eat 
at all on two other days (of fiix (joiisecutive daj s). 

The fine in coiumutation^'^ of the penance is a 
kalian and a half of Kowrie or about a quarter of a 
rupee in present money. It has been argued from the 
lightness of the fine that the sin of omitting to perform 
the Garhhddhdna can not be regarded as great and 
that the prevention of it by statute in certain cases can 
not tl?erefore be a serious interference with the Hindu 
religion. The argument is not of any value. When 
an act or omission is a sin it is a sin, whether the fine 
provided for its punishment in this world is light or 
heavy, and no one, who believes that it is a sin, ought 
to be compelled , to be guilty of it. It may also be 
nieiilioned that the heinousness of an aed. or omission 
is not always measured, at leUBt at the present day, by 
the fine provided for it. The puiiishiiient prescribed 
for drinking wine is incomparably severer than that for 
eating beef, but the latter at the present dav is usually 

* The commutfiUon, howcv.^r, caa only be allowed in cases where offen¬ 
ders are really unable Jo perform the penance itself. One able to perform 
the penance cannot get off by the payment of the fine in commutation of the 
penance. 
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considered the incomparably more heinous offence. 
Besides no penance 'or fine in commutation of penance) 
for a sin can be efficacious, unless it is accompanied by 
a resolution not to commit the sin again,* which in the 
present case is impossible, for the sin will have to be 
committed month by month for some time. Indeed to 
ask a devout Hindu—(and let it not be imagined that 
even in these days of unbelief the number of devout 
Hindus is inconsiderable)—to commit a sin on the ground 
that it is easy to expiate it by a fine, is about as reason- 
al)le as to ask a dev'out Christian to commit a sin on 
the ground that one sin more or less does not signify, 
since the Divine Sacrifice is sufficient to atone for all 
sins, past, present and future. 

Some, while admitting that Garhhddhdna is an 
observance enjoined in the Sdstras, contend that it 
need not l)e observed at the very first ritu but that it 
may be postponed to any subsequent one. If this could 
be done, the religious objection against the bill would 
obviously lose some of its force. Hut according to the 
Sdstras and custom based on Sdslras this can not be 
done. It will be seen that in some of the texts quoted 
above the word first ritu is expressly mentioned. In 
others though the word first is not expressly used it is 
evidently implied; for as lias been already remarked, 
there is nothing in them to exclude the first rlt>i from 
the operation of the general rule. A strong reason 
also whv the first ritu shbuld not be excluded is to be 
found in the solicitude which the Hindu religion 


* In this connexion the texts of Mano XI. 230, 233 (Mancllik's edition pp. 
1458, 1450; may be consulted. The bdlowing in iir. Huruull’s trauslatiou of tJio 
texts (where the texts, liowevcr, as in same other Sanskrit editions of Manu, 
are numbered 231 233), 

“ For (by) repentinff (after) committing .a sin one is released from that 
Bin and he is purified by desisting (from the sin) with tlic wonls, “ 1 will not act 
thus again.” 

“ When one has committed, elblier unwittingly or wittingly a forbidden act, 
and desires release from it let him not perform a second (like it).” p. 'i5H. 
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manifests, at every turn, for the begetting of a son. 
It is only by begetting a son that the debt due to one’s 
ancestors can be repaid and provision can be made 
for the due performance of the all important funeral 
rites, the offering of oblations and Pindas &c. Seeing 
that life is fleeting a Hindu must not miss the very first 
opportunity of begetting a son. The marriage of girls 
before puberty is also partly, though not wholly, due to 
this consideration, so that women also may have as early 
an opportunity as possible of becoming mothers of sons. 
All this may seem extremely puerile to the European, 
but this is undeniably the very life-blood of the Hindu 
religion. 

The' intention of the Sdstras that a husband must 
approach his wife at each ritii before a son is born 
being indisputable, some have attempted to elude 
the obvious application of the rule to the first ritu, by 
contending that the word ritu is not equivalent to 
menstruation, that it has been explained by Hindu 
commentators to mean the condition when a woman is 
physically fit for pregnancy, and as this condition can 
not be said properly to occur before a girl is 12 years 
old, the appearance of mere menstruation before that 
age is not ? itu in the proper sense of the word. But 
the word ritu is certainly used, both in popular and 
technical language, in the sense of the appearance of 
menstruation or the time when it appears. It is true 
that Medhatithi and other Commentators explain the 
term to mean the physical condition of being capable 
of impregnation, but this is only because the time 
when the catamenia appears in women is considered, 
and justly considered even according to European 
physiology, to be the time when women become capable 
of being impregnated. This is evident from the 
following definition of ritu given by Medhatithi in 
his commentary on Manu III. 45. (vol. I p. 307— 
^andlik’s Edition) 






52. Bitu is a certain condition of body in women known bj the 
appearance of (menstrual) blond which is the time (when thej are) 
capable of receiving impregnation. 

_ By such definitions the Hindu commentators of 
Dharmasdstras never meant that the appearance of the 
catamenia in a girl, say, of eleven years and six 
months old was not properly to be considered as ritu^ 
Indeed the meaning of the word is so firmly established 
in the sense of the catamenia in ordinary usage, and 
so many girls really become mothers before 12, that 
an attempt to explain away the obvious meaning of 
the texts of the Sdstras by giving a forced meaning on 
the word, does not deserve to be called better than a 
mere verbal quibble. 

Here it may be remarked that though the 
observance of Garhhddhdna has been proved above lo 
be a ceremony enjoined by the Sdstras, it is not neces¬ 
sary to do so lo show that it is a religious observance. 
The real religions beliefs of a people are not to be 
found so much in their sacred writings as in what they 
really believe and practice as religion. If owing to 
new conditions of life or other causes there is a change 
ill the religious beliefs and practices of a people, their 
scriptures are usually so explained by commentators as 
to suit the new beliefs and •practices. The ascertainment 
of the real meaning of the scriptures, when they were 
first composed, may be, and certainly is, a most interesting 
and profitable study from th'e historian’s point of view 
but the received interpretation of the scriptures must 
be resorted to, to ascertain the real religious beliefs of a 
people. It is evident therefore that even if scholars of 
the new European school of criticism, should be able 
to discover that the ancient Hindu scriptures did not 
originally countenance early marriage or sexual 
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connection at tlie first* appearance of the nh/, that 
would not make the beliefs and practices at present 
obtaining in these matters among the Hindus, and 
which are supported by authoritative modern commenta¬ 
tors, any the less religious beliefs and practices; so that 
for Government to undertake reformation of these beliefs 
and practices by coercive legislation, would be a viola¬ 
tion of the liberty of conscience of the people as also 
of the solemn pledges given them by Acts of Parlia¬ 
ment and the Proclamation of Her Gracious Majesty of 
1858. Since that time the Indian Government has 
strictly respected those pledges and adhered to the wise 
policy of non-interference in the customs of the people, 
so much vSo that when the great reformer, the venerable 
Pandit Iswara Chandra Vidy^s^gar conclusively de¬ 
monstrated that the pernicious custom of polygamy, 
as it obtained among certain classes in this country, was 
outrageously opposed to the Sdstras^ and Government 
was moved to pass a Bill so to regulate this custom 
as to make it conform to the Sastras (which coun¬ 
tenance it only in certain specified cases, as when the 
wife has some incurable disease like leprosy &c.), 
Government did not think it right to interfere. To 
pass the present Bill would be a wide departure from 
the policy hitherto followed. 

To sum up:—The ceremony of Garbhddhdna is 
customary at least in some parts of India. This cus¬ 
tom, unless it can couclusivtily be shown to be opposed 
to the is binding on all Hindus where the custom 

is in vogue ; that tliis custom is really based upon the 
Hindu Sacred Scriptures, the Vedas, the Smritis and 
the Purdnas ; that some of the texts quoted denounce 
in strong language, and under severe penalties, the hus¬ 
band who does not approach his wife at each ritu^ so 
that even in parts of the country where the ceremonial 
part of the Qarbkddhdm is not in vogue, its other part (uiV, 
intercourse between husband and wife) is still obliga- 
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tory; that marriage of girls accortliiig to TTiiidii 
iSdstrcts must be before nVw and that this is maintained by 
Pandit Srirdm Sdstri of Benares, (who is said to have 
given his countenance to “the age of the consent” Bill), 
in his pamphlet on the age of marriage; that whether 
the discrepancy between the text of Susruta, laying 
down 16 years and the texts of Dharmasdstras laying 
down the appearance of the ritu as the proper age for 
conception, can be reconciled or not (Pandit Kama Misra 
Sastri has attempted to reconcile them by the supposition 
that the 16 years age has reference to some particular 
part of the country where the age of puberty through 
climatic causes is delayed), the rule is absolute that in the 
case of such discrepancies the Dharmasdstras must 
prevail; that the injunctions in the Sdstras regarding 
Garbhddhdna are posilave injunctions known as Niyarna- 
hidhi and that their non-observance entails penance ; 
that the comparative lightness of the fine to which the 
penance may be commuted can not be regarded ns taldng 
away from the obligatory character of the injunction, a 
sin being a sin, whether the punishment provided for it 
is great or small; that the begetting of a sou being an all 
important thing in the life of a Hindu from the religious 
point of view, the Sdstras cannot but mean that tlio 
very first opportunity of doing so should not be missed; 
that the attempt to explain away the obvious meaning 
of the Sdstras by taking the word ritu in a sense difierent 
from the received meaning of the word, is only a verbal 
quibble; and lastly that evfen if modern critical scholar¬ 
ship could prove that the Hindu scriptures gave no 
countenance to the ceremony of Garbhddhdna as 
observed—in Bengal at any'rate—at the present day, 
the ceremony, supported as it is by modern commenta¬ 
tors of authority, would still remain a religious cere¬ 
mony which the Government could not abolish, in cases 
where girls get the ritu before 12, by coercive legisla¬ 
tion without violating the solemn pledges given to the 
people and hitherto strictly respected. 




ADDITIONAL NOTE. 


If Lord Lansdowne and Sir Andrew Scoble had 
adopted the attitude which the Hon’ble Mr. Telang 
advocates, in the following passage of his letter to 
the Bombay Gazette of the 7th instant, ** I hold that it 
is the bounden duty of the Legislature to do what it 
is now doing, in the interests of humanity and of the 
worldly progress of the communities committed to its 
charge, and for such a purpose as the present to dis¬ 
regard, if need be, the Hindu Sdstras ”—if Mr. Telang*a 
attitude had been the attitude of the responsible head 
of the India Government and the Legal Member of 
the Viceregal Council, the discussion as to whether 
the present Bill would, if passed into law, be an inter¬ 
ference with Hindu Religion would not have been of 
much consequence. In that case it would have been 
necessary to dwell on the other strong objections 
against the bill, namely that it would only be an irri¬ 
tating interference with the social customs of the peo¬ 
ple, without producing almost any good and bringing 
innumerable evils in its train,—objections some of 
which have been so ably set forth in the notes of Dr. 
Rajendra Lai Mitra, Babu Jogindra Chunder Ghose, 
Mr. Monmohun Ghose and others. As however 
both the Viceroy and the Law Member have emphati¬ 
cally disclaimed any intention of interfering with the 
Hindu Religion, it behoves all Hindus to try and 
convince them that the Bill does violence to their reli¬ 
gion and religious customs. Hence the necessity of 
continuing a discussion which, one cannot but feel, is 
not at all an agreeable one. 

Many able apologists of the measure have endea¬ 
voured to show that the Bill is perfectly innocuous 
from the point of view of Hindu Religion. But none of 
them have been able to say that the custom of Garhhd-^ 
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dhdna does not exist, tJiat it is not the custom to ob¬ 
serve the ceremony of which coition of husband and 
wife is the more important part, at the first appearance 
of the ritUf that the ritu in the case of .many girls 
does appear before 12 or, failing to ignore these palpa¬ 
ble facts, to prove that these customs are directly op¬ 
posed to the Hindu Sdstras, All that they have 
hitherto done in this direction is to attempt to show 
that the ceremony of Garhhddhdna at the very first 
appearance of the rittt. is not enjoined ns absolutely 
necessary in all the Scriptures, that certain texts have 
been discovered to prove that the ceremony might be 
postponed in certain cases, that some ancient medical 
texts disapprove of impregnation in girls under IG and 
so forth. Now with whatever ability and scholarship 
all this may be urged it does not really touch the ques¬ 
tion, To condemn a religious custom and main¬ 
tain that it may be abolished by the legislature noth¬ 
ing short of a complete proof that it is opposed to the 
spirit and letter of the Sdstras, would bo sufficient. 
And this proof is far from forthcoming. 

Nevertheless it is desirable to examine the more 
important of the arguments adduced by the supporters 
of the Bill, to prove that it would do no violence to 
Hindu Heligion. 

The first place among these supporters must be 
given to the Hon’ble Mr. Telang from the high posi¬ 
tion which he occupies. Me has himself summarised 
his arguments in the concluding paragraph of his 
letter to the Bombay Gazelle already referred to. We 
shall take them up one after another using the very 
words of his own summary. 

(1) “ The legislature is not liound hand and foot by the authori¬ 
ty of the Modern authors of digests. Even the courts do not hold 
themselves so bound, and a fortiori the Legislature ought not to 

do BO,” 
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To this it will be enough to say in reply that 
the legislature are not indeed bound hand and footf 
but it requires the very clearest proof indeed, that the 
authors of modern digests have gone contrary to the 
Sdiitfus, to enable the legislature to over-ride their 
authority. This clear proof, as has already been said, 
is not forthcoming in the present case ; whereas, on 
the other hand it has been proved by innumerable 
texts that the authors of the digests have in this mat¬ 
ter only given a real digest of the texts of the 
Sdstras bearing on this point. It is extremely doubt¬ 
ful if the “a fin'tiori” in Mr. Tdaug's argument has 
any force. What may be proper for the Courts to do 
may not always be proper for the legislature. The 
process of gradual change in the laws of this country 
by judicial decisions is not liable .to many of the 
objections to which direct legislative interference is 
liable. 

• 

(2) “ The DItanna Sindhii^s reference to malice, <fec., towards the 
wife, and to the passage in the Bhdgahata about these matters not 
being matters for Scriptural ‘ commaaid ’ show [ shows ? ] that we 
have not here to deal with any real “ injunction ” of the S&stras \ and 
that this is, in truth, a case of what Kiur Mimdns^ writers call a 
parisankhydj* 

The authority of Dharmasindhu (which is also 
a digest) even though it is backed up by the autho¬ 
rity of a commentator of a Puvd:ui could not certain¬ 
ly oi?tweigh a hundred authorities all emphatically 
declaring that the rule “ approach your wife at niw” 
is a niyama and not a parisanJehyd. But the Dharma- 
sindhu does not really go contrary to the received 
interpretation, as the following extract from its text 
will show. 

.gwtsft I 
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63. To approach the wife at rit% however is necessary; otherwise 
there is the sin of Bkt'unahatyd (Murder of child in the womb) for 
him however who is ViraJeta^ t.c., who has renounced his attachment 
to worldly objects, It is no sin. 

That the text of the Bhdgavata does not really 
give any support to the contention of Mr. Telang, will 
be evident from the text itself. 

'#>*i5»nwi iii8,iu I 

64. In this world indulgence of animals in sexual pleasure, fish and 
meat and wine is natural [Nitya i. e. all invariably have these appe¬ 
tites]. No injunction (is needed) in these things. Their regulation 
is by [the Qrdinaiices of] marriage and particular religious sacrifices 
(in which meat and wine have to be taken). [The lawlessness of 
appetite is regulated by the institutions of marriage and religious 
sacrifices]. The renunciation of these is desirable. 

Now the scope j^nd aim of this verse would leave 
no doubt in the mind of any candid reader that it 
has no connection whatever with the character of 
the injunction we are now considering. The Bhd¬ 
gavata preaches the duty of renunciation, of with¬ 
drawing one’s self from worldly things; all its injunc¬ 
tions can not and ought not to be followed by the 
house-holder^ one who has not yet renounced the world. 
This verse of tho Bhdgavata may indeed be fitly 
compared with the following well known text of 
Manu himself. 

Hi I sr »»'s i 
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55, There is no sin in eating meat or in drinking,or in sexual plea¬ 
sure i this is the inclination [natural appetite] of animals; but renun¬ 
ciation is of great merit. 

Manu V. 56. 

No one can possibly contend that this text of 
Manu militates against his own text 
“ Approach your wife at ritu” 

It is true that Sridhara Swiiml in his commentary 
on this verse, has endeavoured to show that the in¬ 
junction of approaching wife at ritu is a parisankhijd 
and not a niyama. But the authority of a comnien- 
tator and specially of a commentator of the Bhdgavata 
can not be held to set at naught that of a hundred 
authorities; all unanimously declaring that the rule is 
a niyama and not a parisankhyd. As already stated in 
the Addendum a niyama is distinguished from a pan- 
sankhyd by having a sanction attached to it; now this 
injunction has a sanction, which it could never have if 
it had been a parisanJehyd. Whether the punishment 
provided for the violation of this rule is great or small, 
there is a punishment, and that alone ought to be 
conclusive on the point that it is not a pansankhyd 
but a niyama, 

(3) “ In Mfidhava’s gloss on Parfisara ho treats near at hand to 
be an “ indicative ” phrase and to stand for “ in good health,” &c, 
&c." 

Now Madhava is perfectly right in this interpre¬ 
tation ; the word sannidhau “ at hand” in the text 
quoted at p. 9 No. 24 is indicative.” It includes the 
presence of those other cauhes the absence of which 
would incapacitate a maft from approaching his wife 
at ritu, such as “ being in good health,” being free, 
i. e., not in prison ; the Sdstras have made an exception 
in the favour of those who cannot approach their 
wives in consequence of these incapacities ; viz., 
absence and illness. No other cases are mentioned 
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(imprisonment coming really under absence). But sup¬ 
posing that there are other exceptional cases, the 
rule amounts to this that except in the case of these 
incapacitating circumstances mentioned in the S<UtraSt 
a man cornnats a sin in not approaching his wife at 
ritu. In the text in question one exception is directly 
indicated namely that of absence which includes 
pravdsa (living abroad) and bandhana (imprison¬ 
ment). The commentator very properly adds, in 
effect, that there is another exception namely \yhere 
one is ill. The authors of the Sdstras when they 
made the rule, made exceptions in the obvious cases 
of incapacity arising from absence and illness. To 
argue from the fact of there being these exceptions 
that the rule is not of a binding character and that 
one is entitled to break it just as he pleases, is not 
at all warranted. In Sanskrit grammar exceptions 
to gene^ial rules are numerous. Is a saiibkrit writer 
therefore entitled to violate the general rules ? In 
fact these exceptions are exactly exceptions of that 
character that prove a rule. 

Since the Hon*ble Mr. Telang has referred to 
Pard.sara-Md,dhava the following extract from that 
work may here be fitly given. 

nfrosTwl 

*tg 

Tam;* fart: i 


* It may be boted'that there Is an admitted difference of opinion on this 
point. Some inaihtaiu that it is not a sin to approach one’s wife at other 
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fTCT i 

Hjmn *Rnirt?t »ni' wnjjf Iwn^ ii 

urtrt i 

» 

^gw H 

mq*i4^ni ^ fisift n 

WJIT *IT<»7 vt 5rt 

TOSS ri ate 

56. In that ritu omitting certain lunar days known as parva and 
the first four nights, on the even lunar days like ahasluhi (the sixth day 
of the moon), &c,, approach (the wife) for (the birth of) a son. The 
rule to approach on even days is because of the fear of giving birth to 
a daughter [intercourse on odd days is supposed to givef birth to. 
daughter; vide in this connexion Manu III. 48], not because of pro¬ 
hibition [the odd days are not actually prohibited but on those days 
daughters only az'O given birth to.] 

‘'Approach your wife at 7in this, it is to be known there 
are two Niyamm (mandatory injunctions) approach your wife at 
ritn^ never omit to do it; this is one liiyamn ; approach at the time 
of rihi, but never [approach] at other times, this is the other Niyama* 
Hence Dcvala (lays down):—He who being in health does not ap¬ 
proach his wife, after her ablution at ritu^ incurs (the sin of) Blmmor 
hntyd (Murder of child in the w'omb) and destroys conception arriv¬ 
ed. Baudhfiyana also (lays down)*.-^He who does not approach his 


times than at least at the desire of the wife. On this point the text of 
Vyasa quoted on p. 9 of the Addendui^ (No. 25) and the second half of 
a text of Skanda Parang the first half M which has been quoted on p. 12 of 
the Addendum (No. 35) viz:— 

> 

n.'Si w uurtiwwRT II 

If 

67. “ Or approach the wife at pleasure (t. at her desire) remembering 
the boon obtained by women [from Indra, to the effect that they might have 
sexual connection with their husbands so long as a son is not bom unto them]’* 
may be referred to.' 
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Tvife at ritu for tUreo yeare, he undoubtedly incurs the taint equal to 
that of Bhrunahat^d (murder of child in the womb). He who 
does not approach his wi^ at rUu, and he who approat^es at other 
times than ritu, the sin of these two is equal as also of him who 
makes seminal efifuaiou any where else than in the female reproduc¬ 
tive organ. 

Parasara-Madhava Chapt. II. 

(Bibliothica lodioa Edition, p. 498.) 

The Hon'ble Mr. Telang’s “ no less an authority 
than Mddhava” here distinctly states th^ the rule 

is a niyama 

approach [your wife] at ritUj ” never omit to 

do it). 

It may here be mentioned that the text of 
Baudhdyana quoted by Mj^dliava in the above extract, 
has by some supporters of the Bill, been adduced to 
prove that a husband may refrain from approaching 
his wife at ritu for a period short of three years, as the 
sage has laid down that if one does not approach his 

wife at ritu for three years then he is 

guilty of hhrunahatyd. All that can be fairly inferred 
from the text, however is that the sage thought that 
the sin of omission to approach the wife for a lesser 
period was less heinous than hhrunahatyd. Indeed two 
verses that follow this text in Baudhdyana leave no 
doubt on the point, that the sage can not possibly 
have meant that there is no sin in not approaching 
the wife at 7'itu for three years after marriage. One 
of these two verses has been already quoted before 
(vide Addendum p. 11, No. 32). The other verse is as 
follows:— 

I WBi ^ wwt* fiRrat wRifbftv I 

58. He who. does not approach his wife at ritu who has been 
leading a life of ascetic purity,—for his violation of the Niyama [the 
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injunction of approaching wife at Htvi] the penance prescribed is a 
hundred pr^ndydmaa. 

In tho Prdyaschitta Viveka the compara¬ 
tive lightness of the penance laid down in this verse 
[viz.f only a hundred prdndydmas] has been accounted- 
for by the supposition that it contemplates only such 
cases where the omission is not wilful but is unwitting¬ 
ly made {ajndnakrita). 

In the verse that precedes the last verse (No. 32 
given on p. 11) it is laid down that when a husband 
being at hand omits to approach his wife, his ancestors 
throughout that month lies in that catamenial dis¬ 
charge. And lastly in the verse in question a man is 
held guilty of hhrunaJiafyd if he omits to approach his 
wife at riiti for three years. It is evident taking the 
three verses together that Baudhdyana meant some 
such thing as to mark the gravity of the offence, 
according as it was performed wittingly oic unwit¬ 
tingly, for a longer or a shorter period, by the com¬ 
parative lightness or severity of the penance.* 

‘ (4) “ The trumpery clmraotcr of tho penance proscribed for tho 
“ Bin ” hero in question shows that we have not here to deal with a 
real command." 

This argument, since argument 1t must bo called 
when a man of tho Hon’ble Mr. Tclang’s position has 
thought it fit to bring it forward, can not be consi¬ 
dered to have any force .when it is remembered that 
the mere provision of a penance, irrespective of its 
severity is sufficient to make an injunction* a manda¬ 
tory one; that the penancD is in reality not very 
light; that a hichchhrdrdha which is the ordinary 
penance for this “ sin” is a very difficult afiair (vide 
p. 22 of the Addendum); that the penance has to be 
doubled when the omission is wittingly made, an affair 


* Vide also some remarks made below (p. 47.) 
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intioli more difficult; that the sin being regarded as a 
upapdtaka the penance for it has to be repeated as 
often as the sin is committed, which, in the present 
case, may have to be committed month after month 
for a long time; that the commutation of the penance 
to fine can only be made in the case of a person who is 
really incapapble of performing the penance itself, and 
that even in the case of commutation certain purifica¬ 
tory acta as fasting, shaving of the head, taking of 
cow-dung &c., have to be performed. , 

(5) A mero trifling penance being prescribed for the washing away 
of the mere ‘‘legal fiction of a sin ” tbero is no difficulty about the 
orthodox obeying British law and tho Sdstras at the same time." 

This argument does not require any answer ; for 
it has been shown that the penance is not trifling and 
that the omission in question is not a “ legal fiction of 
a sin,” but that it is considered a real sin which requires 
penances to wipe out. For those who have no real 
faith in the Sdstras but who only outwardly conform 
to their injunctions where they can not help, the re¬ 
conciliation suggested by the Hon’ble Mr. Telang is 
obvious; but it is far otherwise with those who still 
have devout faith in their religion and think that 
with the abolition of tho sacrament in question the 
spiritual purity of the race will disappear. The Bill, 
if it became law, would place these devout men in a 
serious dilemma ; and it is not too much to say that 
many will be found stiff-necked enough to risk jail 
rather than wilfully violate an injunction of the 
Sdstras, 

(6) The Hon'ble Mr. Telang has hinted that if the Bill became 
law, the law would supersede the Sdstms in this matter; “ the law 
would be the command of the sovereign which by tho Hindu Scrip¬ 
tures must be implicitly obeyed.” 

Had not Mr. Telang himself qualified the argu¬ 
ment by the words “ for what it may be worth ” in 
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connection with this argument, it would have been 
necessary to meet it fully. As it is, it is enough to say 
that according to the Hindu Scriptures, only such 
orders of the sovereign have to be obeyed as are not 
opposed to the injunctions of their Sdatras, Here is 
a text-from Ydjnavalkya with the commentary on it 
by Vijndneswar in his Mitdkshard :— 

^ar W TwtiRra v- ii 


^ wrjtfisrJT# 

ajm* 

I ^ fsisr ?r 

»! ^ w- tva aft a ti I 

f« raT w ^iisi p cwiai I 

59. The duty, not being opposed to one’s religion, which Is 
imposed by coiivcution or by the sovereign should be carefully observed. 

Text of Yajnabolkya. 

That duty which is derived from convention if it does not clash 
with the religion laid down iu the Vedas and Sinritis, the duty for 
instance of the jirescrvation of commons (for the graaing of cattle), 
of water (tanks and other reservous of water) and the maintouauco 
(in duo repair) of temples, this duty should bo oarofiilly observed. 
Again the duty laid down by the sovereign, not being ■ opposed to 
one’s religion, the duty for example that food should be given to as 
many wayfarers [as may come ?] horses, dto., should not bo sent to 
our [the sovereign’s] enemies, such duty also should be carefully 
observed. 

From this text it is clear that it is not one’s 
duty, according to the Sdstras, to obey a law made 
by the sovereign, if that law should clash with one’s 
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religion. It is also evident that it would be vain 
to urge that when the Sdstras recognize certain 
incapacitating circumstances, as illness and absence, 
which exempt one from the operation of the 
general rule, a law made by the sovereign making the 
act penal in certain cases, would also operate as an 
excepting circumstance. The principle in fact is 
clearly established in the Sdstras that a sin, commit¬ 
ted under compulsion, is not the less a sin. Penances 
for example are prescribed for the offence of eating 
beef, &c., when forced to do so by Mlechchhas.'^ 

The position therefore that if the present Bill, 
became law, it would operate as illness and absence to 
excuse the omission of the duty to approach one’s 
wife at ritUf is not at all tenable ; it is directly con¬ 
trary both to the letter and the spirit of the 

In examining the Hon’ble Mr. Tclang’s arguments 
all the iiftportaut arguments adduced by the support¬ 
ers of the Bill have been examined. It will there¬ 
fore not be necessary to examine in detail all the argu¬ 
ments of other supporters of the Bill. It will be 
enough to notice only some of the more or less plau¬ 
sible ones among them. 

• 

61. (1) A girl who stays in her father’s house twelve years witli- 
out being given in marriage,—her fatlier incurs the sin of Brahmlialyd 
(murder of a Brahmin). That girl may take a bridegroom herself. 


* Compare the texts of Devala quoted in the Pr<«yaschitta 
Viveka. 
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This text of Yama implies that marriage itself of girls may bo 
deferred till they, arc 12 years old and when marriage itself can bo 
deferred, the consummation of marriage may also be deferred till the 
girl is 12, 

The obvious answer is that the text itself shows 
that the marriage of girls till 12 is looked'upon with 
groat disfavour, for fear that the girl might any day 
get the ritii ; for the position is incontestable that 
marriage of girls should take place before they get 
the ritu ; so that when 12 years is mentioned, a hard 
and fast limit of age is not intended ; but only an 
approximate limit when the ritu may Ije expected to 
appear among them. 

(2) The word riiu in the DJtarniasdstrag is a technical term, 
which docs not simply mean the catamenia but “ a fit condition for 
pregnancy ” which can not be said to bo reached before 12. 

This argument has been met in part before (vide 
Addendum p. 2, 4 and 25) and it will be enoug|j to add 
here that the term in question as a technical term does 
not mean the catamenia itself but the whole period 
(of IG days) indicated by the appearance of the cata¬ 
menia. In this sense only is it a technical term 
but not in the sense that the mere appearance of the 
catamenia unaccompanied by fitness for pregnancy is 
not ritu. The appearance of the catamenia itself is 
the conclusive proof of the fitness for pregnancy. To 
ascertain this fitness, a medical examination is not 
required. That girls do •become pregnant at ritu, 
when it appears even before 12 is the best proof that 
Wilt itself is evidence of fitness for pregnancy. Be¬ 
sides how can it be contended that a girl is fit for 
pregnancy when she is 12 years and one month old 
and not fit when she is 11 years and 11 months old. 
A hard and fast rule of ago to ascertain whether a 

« # « -Kr • 



42 

girl is fit for pregnancy or not is hardly common 
sense.* 

(3) No penanco is laid down in the Sdstfos for non-pcrformance 
of the ceremony of GarbhddMna, though penance is laid down for not 
approaching the wife at ritu. Hence the ceremony can not bo called 
nitija or obligatory. 

All the sanshdrs (the sacramental ceremonies) 
including that of Garhhddhdna have repeatedly been 
described as Nitya-Tcarmas obligatory duties and a 
general penance is laid down for the non-perfoinance 
of all mtya-karmas though especial penances are also 
sometimes provided for especial nitya-karmas. 

As a general penance provided for the non-per¬ 
formance of nitya-karmas we may quote the follow¬ 
ing text. 

I fiRsiHt ’wfiraw I 

62. In the non-performanoe of nifya-karma mentioned in the 
Vodas and in the violation of the duty of the,houscholdcr the p7’d^a- 
ecfiita is fasting. 

In the case of Garhhddhdna especial penances 
have been laid down for its non-performance. Here 
is one text from the Nirnaya Sindim :— 

vf^fT *rr ^ ’ifti ti 

63. In the non-pcrformanco of honut and the other sacrificial rites 
in the ceremony of Garbhdtlhdna the (following) penance is laid down. 


* In cases of abnormally early appearance of the catamenia this inter¬ 
pretation of the word ritu might be of some avail, but it cannot be of any 
avail, when a nrl gets the ritu at the usual ap: that is after 10 which has been, 
laid down in the &Utrcu as the age when a girl should be called rajatvaid even 
if she may not aetpaHy have got the ritUf for at that age the hlu iDsy be 
expected to api>ear any daj'. 
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Nt-t pcrfomiing (the ceremony) the Imsfeand making the present 
of a cow to a Brahmin, must perform the ceremony of Pm&xmna 
(a ceremony which has to be performed in the third month of 
pregnancy.) 

The following text, also from the Nirnaya Sindha, 

64. In consequence of the non-performanoo of QarhMdMm^ 
the son begotten is born with a taint.” 

leaves no doubt that the non-pcrformance of 
Qarhhddhdna was looked upon as a grave omission 
entailing the serious consequence of tainting the offs* 
pring. 

But it is a great mistake to suppose that the ap¬ 
proaching the wife at niw, is not an essential part of 
Garhhddhdna. In some of the older authorities the 
ceremony itself is not insisted upon, but the {Approach¬ 
ing the wife, is made obligatory. So that when pe¬ 
nances are laid down for omission to approach the wife 
at ritu —^that is for omission of that part of Garhhd- 
dhdna with which the present Bill, if passed into law, 
would interfere, for the law would not touch the mere 
ceremonial part of Garhhddhdna —it cannot for the pur¬ 
poses of this controversy be of the smallest conse¬ 
quence, whether especial penances are laid down or 
not for the omission to perform tae ceremonial part 
of Garhhddhdna, 

(4) Texts like “Garhheuya gphutatajnane** show that OarhfuU 
dkina is to be performed when the womb is properly developed and 
not when the ritu appears. 

The word garhha in these texts (which are 
quoted in Addendum p. 7 and 10) are traditionally 
explained as meaning ritu. But even if it meant the 
womb and not ritu, it would not be of much avail, for 
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as already shown (in answer to argument 3) the ap¬ 
pearance of the ritu is the certain indication of the 
development of the womb. 

(5) The text of Yama given above “ Kanyd dwddasa varskdni^ 

and the text of Manu “ trimcU varaho vahet hanyamy i:c.y (quot¬ 
ed on p. 13 of the Addendum No. 36) lay down 12 as the mar¬ 
riageable age of girls. The texts of the Sdstrasy in which the father 
is said to incur sin by not giving his daughter in marriage before 
ritUy must bo read with these texts of Yama and Manu, so that their 
meaning would be that no sin is incurred by not marrying a daughter 
before 12, even if she gets the riiu in the meantime. 

This interpretation of the texts of Yama and 
Manu (quoted on p. 16 No. 42 and p. 13 No. 36^ 
is as contrary to the letter and spirit of the Sdstras as 
it is possible for any interpretation to be, not to say 
that it is absurd on the face of it. 

The correct interpretation of both the texts has 
been given before. The age of 12 cannot be regarded 
as the obligatory age of marriage ; it is used only as 
illustration to show, firstly that the marriage of girls 
ought to take place before the ritUy 12 being the age 
about which time, (sometimes before, but usually after) 
the ritu usually ap])ears, and secondly (in the case of 
the text of Manu alone^ that the girl should be about 
a third as old as her husband, the second half of 
Manu’s text leaving no doubt whatever on the point 
that 12 is not the obligatory age ; for it speaks of a 
man of 24 marrying a ^irl of 8, The Sdstras 
laying down most distinctly that a girl ought to 
be married before ritUj a father would certainly be 
liable to sin if he does not marry his daughter before 
12, in case she gets the ritu before that age : just as 
the husband would be liable to sin by not approaching 
her at ritu, 

(6) A passage in the commentary of MedhatUhi on Manu’s text 
(quoted on p. 7 No. 14) has been considered as supplying a crushing 
argument to the' position that a husband must approach his wife 
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at the very firat riiu. Tho pJtssagG is as follows 

ttth I ^ 

fWw WRTT* fip 

iT?fNr?T I ’^r^T ^^^rgrr^wnfiRT 

^^RTf^T^JTTTftRT firnV 

I ?!5r ^cflft %^^^TR!TT 
tifer ^r 5TT% I Tlk WW ^ 

^^^m ^T«pr ?Tife I m ^ T 

ir 

W- I 

65. “ The law relating to marriage has boon dealt with. Tho 

rolatioiiship of husband ami wife being ooinpleto after tho ceremonies, 
tho natural inclination of the parties, unless restrained by tho Sdstras, 
might load them to consummate at once. Hence the prohibitory in¬ 
junction contained in the text. The moaning of it is that sexual 
conneotiou should not commence from tho day of marriage, but tho 
parties must wait till tho occurrence of a certain event. In tho 
treatises on rituals, it is laid down that after tho marriage ceremo¬ 
nies, tho married cou]do must observe the pmctice of a BrahTtuz- 
chhii, and abstain from .sexual intercourse, and Ijjxurious food, for a 
certain period, which may extend from three days to one year, 
[(more accurately) fur 3 nights or 1'2 nights or a whole year]. This 
must be reconciled with the above text by holding, that if a certain 
eveH talccs place within one year^ the paHies $hcdl }iot have sexual inter¬ 
course tmihin. the period. It must also be lield that tho particss sliould 
wait till the happening of a certain event if it did not tako placo 
within the year. By this interpretation all inconsistency between 
the different Smritia is avoided.* 

To the arguments based on this passage it will 
be enough to reply :— 

* The rendering is token from the paper of 1)r. J^iudra Nath Bliatti- 
chdrya in the Keis and llayyct of Januaiy 31, 1891. Thongh not a closo 
translation, it gives tho meaning of Medhatj^thi pretty clearly. (The Italics 
arc Dr. Jogindra Nath’s ) , 
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I. That, Medhatithi himself does not say that the 
practice of Brahmacharyya, religious austerity, (which 
according to Medhatithi includes abstinence from 
sexual connexion) tor one full year after marriage is 
obligatory* It is quite optional with men to observe 
the practice for only 3 days or for 12 days or for a 
whole year. As abstinence can in reality be prac¬ 
tised by very tew, it is not right that the period 
(which optionally may be 3 days or 12 days or one 
year) should compulsorily be made one year for all. 

II. That the text of Yiijnavalkya expressly lays 
down that BraJmacharyya (religious austerity) is not 
broken by approaching wife at ritu. The text with 
the Mitakshard commentary is given below. 

I i 

66. The rUvmot women consists of 16 nights: one should ap¬ 
proach them on the even (not odd) of those nights [i. e. on the nights 
of the even lunar days like etc., during these 16 nights.] 

A Brahmachdri (one practising religious austerity) even shotdd 
(approach his wife on such nights)* But the first four nights and 
the days of Farva, (certain lunar days) should be left out. 

Text of YajmvaVeya. 

Hence when B't'ahmacharyya (practice of religious austerity) has 
been laid down as in Srdddha and other oases, even then by ap¬ 
proaching one's wife (at rUu) one does not violate one’s Brahma- 
ifuiryya. 

Mitdk^Mra. 

The following is another text quoted by Sulo- 
p&ni to the same effect. 
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t'® I mfii: t 

^^irW n 11 JI ^mrif ti 

wrrfirgTt t^Kiy^n n i 

67. Even by looking at, touching and speaking with women, Brah- 
machaiyya is violated, but not by approaching one’s wife at Htu. 

Text of Devala quoted- hy Sulapdni. 

III. That, even supposing Medhatithi’s opinion 
to be the right one. it can not be of any avail in the 
present case. A girl may be, and is ussually, married 
at her 10th year. She gets the ritu^ say, when she 
is 11 years and 6 months old. In this case, the year 
after marriage for which BrahnMcharyya is pres¬ 
cribed according to Medhdtithi, will have expired 
six months before the appearance of the ritu. So 
that in such cases (and these cases would be of the 
most frequent occurrence) the passage of Medhatithi 
will not save a husband from cornmitting.sin if ho 
omits to approach his wife at ritiL 

This conclusive argument is also applicable in the 
.case of the text of Baudlidyana, already referred to, 
on the strength of which it has been attempted to 
be maintained that a husband may refrain from ap¬ 
proaching his wife for three years. For if a girl is 
married when she is 8 years old (and marriage of 
girls at 8 is not unusual) and she gets the ritu after 
eleven, the period of three years will have elapsed 
between her marriage and the appearance of the ntu, 

(7) One of the arguments, whjph the supporters of the measurt^ 
inclu<ling Dr. Bhandarkar consider to' bo one of their strong points, is 
that texts arc not available in whic^ Garhhddhtuia at the very firitfe 
rilu is distinctly laid down. 

Of course the injunction “approach your wife at 
ritv!' includes the first ritu ; but still this will not 
satbfy these supporters of the Bill, they will not have 
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inference of this kind, they want distinct texts. Of 
course it is not incumbent on the opponents of the 
measure to find out such distinct texts for them. 
They arc strong in the position they have taken; 
they stand on custom and to vitiate a custom, their 
opponents are to find out distinct texts condemn¬ 
ing the custom (condemning, be it observed, for the 
mere negative fact that the S^stras do not enjoin it, 
can be of no avail.) 

But the opponents of the measure are ready to 
oblige their adversaries by quoting distinct texts. 
Three have already been quoted in the Addcndum,vis. 

1. One is a text from the Aswahhjana Grihya 
Parisishta beginning with “ ” (p- 4 No. 6) 

Hero the words “ TIW ” “at the first ritu’ dis¬ 
tinctly occurs. Some however contend that the 
adjective first” here qualifies “^ay” 

and not ^riT (ritu). This point of course can only 
bo satisfactorily settled by eminent Sansk]*ifc scho¬ 
lars. 

2. The second is the text of Pdrashira beginnimi- 
with the words (p. 4 No. 8). Here as the 

connection at ritu after marriage is niontioncd it is 
distinctly to bo understood, .that the connection must 
bo made at the first ritu after marriage, which in the 
case of those married before ritu must necessarily be 
the very first ritn. I'Sut it may be said that this is 
also a matter of inference. 

3. The third is the text from the Brahma- 
punlna (pioted on (p. 12 No. 34). In this the word 
TfSigirf 1 at the first ritu distinctly occurs. 
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A new text not quoted before may also be given 
in which the first r\tu is distinctly mentioned. It is 
as follows :— 

68. A twice born shall perform Garlhddhdna at ilic very first ntu. 

Text of Aswallij'aii Smriti. 

The use of the words “ ” the very 

firsty can leave no doubt whatever on the point that 
the ceremony ought to bo performed at the first rita. 

It is unnecessary to examine the arguments that 
have ])cen based upon medical texts. The medical 
autliorities differ among themselves on the point. It has 

also been remarked that while medical science necessa¬ 
rily looks to the mere physical side oiGarbhaOJiam the 
Dhanmasdstras look chiefly to its spiritual side. Bo 
that as it may, it has already been shown that in a 
difference between Dharmasdstras and xirtkasdstrds 
the Dhurmasdstras ought certainly to bo followed. 
(Addendum p. 20.) 

The chief point of Dr. Bhandarkar’s arguments 
most of which liave been met in the preceding exami¬ 
nation of the arguments of tlio Hon’bio Mr. Telang 
and others, is that he lias djscovered from certain texts 
that in ancient days, women were married after 
puberty and that the Garhhddhdna ceremony was not 
then always performed and. that it could not possibly 
be performed at the first rihf, in all cases. To this it 
ought to be a sufficient answer to say that if such 
practices were at all countenanced in old days, they 
have long been j)ut down. We have to do with tho 
Sad ran that arc observed in tlie present day. It would 
bo idle to go to days of post-puberty marriage ; for then 
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we might as well go back to the time pictured in the 
MaMbMrata^ when the institution marriage itself 
had not come into existence. In a discussion of the 
Sdstras, historical explanation of apparently contra¬ 
dictory texts is not perhaps in accordance with 
orthodox practice. But the statement may perhaps be 
safely made that in this matter of marriage^ we can 
trace in the Hindu Sdstras, the very beginnings of 
civilized societies, including the institution of marriage 
itself; we can trace the gradual abolition of the 
different forms of barbarous marriages which still 
prevail in many societies ; we can see that the age of 
the marriage of girls, for a long time after the inter¬ 
diction of promiscuous intercourse, must have been 
after puberty ; that the evils of late marriages, espe¬ 
cially in a society which is based upon the institution 
of caste and in which the joint family system plays 
so important a part, were successfully combated by a 
gradual lowering of the marriageable age of girls 
below the age of puberty, that there has been a syste¬ 
matic plan in all this, and that to raise the marriage¬ 
able age of girls (which, after all, must be considered 
to be the end and aim of all legislation like the present 
one) would be a most retrograde movement according 
to Hindu ideas and beliefs. 


Be that as it may, the preceding examination of 
the most important arguments of the ablest supporters 
of the Bill, will, it is hoped, convince all that the 
supporters of the Bill have, not only ; not been able to 
make out their case by proving what they had to 
prove, viz. that the present custom of OarhJMhdna, in 
IBcngal (at any rate), is repugnant to tlie Sdstraa, but 
that they have not been able to assail, with any suc¬ 
cess, even the outworks of the defensive position taken 
up by Hindu Society. j 



51 


Whatever light European criticism of the Hindu 
Sdfftras may throw upon the history of Hindu 
Society generally, and upon this question of Garhhd- 
dhdna in particular, for the purposes of this contro¬ 
versy that light must be perfectly useless. For after all 
is said, the fact remains that the Pandits in the land,— 
men to whom the people repair for guidance in their re¬ 
ligious matters,—“ the family^ priests and ^giwrits”^whose 
opinions, indeed, and not the opinions of Europeans or 
Europeanised scholars have any weight with the people, 
including all the great Sanskrit scholars whom Govern¬ 
ment decorated with the title of Mahdmahopddhydya 
“the great-great-professors of learning” have unequi¬ 
vocally maintained that to prevent the ceremony of 
Garhhddhdna being perfomed in the case of girls 
attaining puberty before 12, would be a violation of the 
Hindu Keligion. What the people really believe, 
what their accepted priests and teachers teach them 
to believe and practise, is their Religion and to abolish 
the ceremony of Garhddhdrwbf in certain cases, by the 
present measure would be a most clear interference 
with the Religious beliefs and practices of the Hindus ; 
and as such no loyal subject of Her Gracious Majesty 
the Queen-Empress, who takes any interest in these 
matters, ought to refrain from enxleavouring to force 
this conviction on His Excellency the Viceroy in 
Council, and praying with all humility and earnest¬ 
ness that His Excellency •may be pleased to order the 
withdrawal of the Bill. 




A SECOND NOTE 


ON 

THE CONSENT BILL. 


The Committee appointed at the Public Meeting held 
at Bali, on the 18th January last, to submit a memorial to 
Government protesting against the “Consent Bill’' have 
considered it their duty to submit another note in contio 
unation of the memorial and note already submitted by 
them. The importance of the subject is their excuse for 
troubling Government again and again. They consider 
that, one of the most important, if not the only most imj/or- 
tant point in connexion with the Bill is the question whether 
it does violence to Hindu religion or not. They have endea¬ 
voured their best to convince Government that the Bill 
does violence to the Hindu religion and have examined 
with the resnlt, as they venture to think, of having com¬ 
pletely demolished the Sastric arguments advanced by some 
supporters of the Bill, as the Hon'ble Mr. Telang, Dr. 
Bhandarkar and others. They find, however, that certain 
other texts not referred to by theiil are being pressed into 
the service of the supporters of the Bill, and it has, there¬ 
fore, become their duty to examine these. It is the more 
necessary to do so as one nf tli^^se texts enables them to 
correct a generally received impression, though as it would 
presently appear probably an eironoous impression, that 
the interference with the Hindu religion complained of in 
connexion with the Bill is not new, as, if there is any 
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interference in the matter at all, that interference was made 
30 years ago when the Penal Code became law and inter¬ 
dicted sexual intercourse between man and wife when the 
latter was 10 years of age, though she got the ritu before 
that age. The correctness of this impression was in a 
manner admitted in the memorial submitted by the Com¬ 
mittee {vide p. 5 of the reprinted pamphlet) where the 
following passage in this connection occurs:— 

“ Your Excellency’s memorialists have also noted that 
some defenders of the bill have attempted to make much 
of the fact that the present bill introduces no new princi¬ 
ple in the criminal law of the land, that if it interferes 
with Hindu religion^ the present provision of the Penal Code 
in this connection also interferes with Hindu religion in 
the case of girls who get their ritn before ten. To this it 
ought to be a sufBcient reply to say that it can by no means 
bo maintained that because the present law might in some 
very exceptional cases interfere with Hindu religion, there¬ 
fore it is allowable to interfere in a multitude of cases. 
For girls to get their ritii before ten is a rare occurrence, 
so rare indeed that it may almost be said to be phenomenal; 
but for girls between 11 and 12 it is quite an usual 
occurrence.” 

So far as it goes, it in a manner admits tK«t the existing 
provision of the Penal Code is an interference which takes 
place only in very exceptional cases, sny one case in a 
hundred thousand, whereas tb,e present Bill would interfere 
in about 30 cases in a hundred. This admission, however, 
need not have been made, for a text of Vt/aaa quoted in 
Madhava's Smritiy and in Nirnapa Sindhu points 
to the fact, that according to the Sastras, Garhhadhana was 
not compulsory on a girl getting ritu before 10. 
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Here is the passage from Madhava’s Parasara Smriti, 

at aaimiaHta 

aria:— 

‘‘atrfant waait a? iraiS«aa q4f i 
ai5«t%if<r anM ar.aawr i 
nf aamasarv ’amanprgfamnT i 
aran^ annar^ a«^aa(.arS wmi i 

VyJi'ja lays down the exception to tlie rule mentioned before of sin being 
committed in not approaching the wife at rUu, 

One who is ill, who is in prison, who is absent, (one not approaching) on 
certain days of the moon called parva is free from the sin of Bhrunahatya 
(murder of a child in the womb) in not approaching wife even at ritu, 

Not approaching a wife who is either old, barren, unchaste or whose 
children do not live, or who is not pushpita (i. e. has not flowered or got tlm 
ritu) or who is a kanya (a girl of 10 years of age) and one who has mayy sons, 
one is free from fear (of sin). 

From the second text of Vyasa quoted above, it would 
seem that there is no sin in not approaching a wife who is 
a kanya. As the term kanya has been defined by Parasara, 
the father of Vyasa, to moan a girl, who is 10 years of age* 
it follows that if a girl gets riiVj before 10, consummation 
of marriage is not coraptilaory. So that the existing provision 
of the Penal Code does not, strictly speaking, interfere 
with Hindu religion. 

It must be confessed, however, that this second text 
of Vyasa is not without its difficnlties. There are reasons 
to suppose that it cannot bo taken confined to laying down 
exceptions to the general rule |f sexual intercourso at 
the time of ritu. These may be ifriefly stated as follows : 

1. Both the texts of Vyasa have been quoted in this 
coDQcciion, as laying down exceptions to the obligatory 
rule of sexual intercourse at ritu in the Parasara Smriti of 



M^ulliavn, as also io the Nimaya Sindbu, (1) But tlie 6rst 
of the two texts, and not the secoad, is quoted in the l ira- 
mitrodaya. (2.) This may be owing to the author of the 
Viramitrodaya \iav\vig h\t that this second text could not 
be taken as meant solely to lay down an exception to 
the rule of sexual intercourse at ritu. 

2. The word Briddha, old, has been explained in the 
Nirriaya Sindhu as gatarajaskam, one whose catamenia has^. 
ceased (through old age). When the author of the Nirnaya 
Sindhu, gives this meaning to the word Briddha^ it is evi¬ 
dent that he also duos not think that the text applies only 
to cases of sexual intercourse at ritu. 

3. The word apmhpita also, which means one who has 
not Huwered, that is one in whom catamenia has not 
appeared, occurs in the text. Some supporters of the Bill, 
taking the text as applying only to cases of sexual inter- 

(V trnuT: I 

OT^tt 1 

sTia I i 

I flSSUT^ TfptT^ WTH I 

wnfs?! ^ i 4r: < 0 ?t^r?g- 

wt7n»{ I 

ar I snfNt 
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course at rilu, have attempted to explain this word as 
meaning a girl, who, though she has got the ritu, has not 
reached such maturity as to fit her for I child-bearing. This 
position is, to say the least, untenable. No authoritative 
commentators have ever taken the word apushpUa in 
such a sense. According to the rules of Sanskrit Grammar, 
this interpretation is simply impossible. Grammatically, 
the word apvshpita can only mean one who has not got ^the 
catamenia, the word puahpita meaning one who has got 
the catamenia. It can never refer to the negation of 
a qualified pmhpa or catamenia. Such . an interpretation 
has indeed nothing to support it, except the fact that it 
occurs in a text which is supposed to apply to cases of 
sexual intercourse at ritu. But as has been already shown 
there are strong reasons in support of the view that the text 
can not refer exclusively to such casea 

Some supporters of the Bill again want to take the word 
kanya as meaning a girl of 1:2. But it is scarcely necessary 
to say that there is no atithority whatever for this interpre¬ 
tation. On the contrary, Farasara, the father of the text- 
writer, as has already been said, has expressly laid down that 
kanya technically means a girl of 10 years. 

It seems unnecessary to djscitss this text further. It 
is, however, only fair to mention that some would construe 
the word apushpita as qualifying "the word kar,ya instead 
of taking it hy itself. Others atg^'n would take the word 
kanya as meaning a kumari, a virg^, or unmarried girl. If 
cither of these be the right interpretation, then the argument 
based upon this text that the existing provision of the Penal 
Code does not do violence to the Sastric rule of consumma¬ 
tion of marrisgo at the first rilu, vrotiid doubtless fall to 
the ground. 
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From the above disdussion it is evident that whatever 
may be the right interpretation of the text, it lends no coun<* 
tenance whatever to the supporters of the Bill. 

Opportunity may here be taken to note another text 
which is said to be much relied upon by the supporters of 
the Bill. . The text is as follows:— 

warf fwr ft ^ «^!tT inTunmT i 

TTJtftrar r 

• •*•*** 

70 A friend’s wife, a virgin, one of the same gotra (family), one wlio seeks 
protection, a chaste woman, an ascetic woman, a queen, one oast away or 
abandoned and one at the time of riin &c. &c., lie who has sexual intei'cou rse 
with any of these is said to defile the bed of his gwru (Spiritual father). 

a printed edition of the Sanhita there occurs a 
misprint in the first word, where it is spelt with a long i 
(saM'f) instead of the short i (raMO* On the strength of 
this misprint, the first three words of the text have been 
taken to mean a female friend and a humari wife of 12 years 
(the word humari being explained to mean a girl of 12 years)} 
and thus the text has been pressed into the service of the 
supporters of the Bill. Adittte consideration will, however, 
show that this cannot be done. There are texts equivalent 
to the above in which the Vord sahhi (with the short i) 
meaning a male friend, or an equivalent word as mitra is 
used, leaving no doubt that in this text the true reading 
is sahhi (with the short i) 'and that the longC’ is 
spurious. 

The following text of Manu is one in point: 

ijvnvnTr P a wwiil(*is i 

UV5 gvw V ^>1 f v u 

iTgxv«m (tf.8 v;) 


71 
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It is uonecessary to give a translation of the text. The 
point to note is that here the irords sakhyuh strishu (friend's 
wives ) distinctly occur. 

Here is a text of Vishnu : 

fwraf sjT'mrngr: intfw- 

arai fsrf^Hram srai i 

irraft'!rf^^»ren (<«.< ^0 

72 In this text the word mitrapatnyavigAmum, sexual 
intercourse with the wife of a Mitra (a male friend) occurs. 

It is evident, therefore, that the text of Bridha Harit 
in question gives no countenance whatever to the supporters 
of the Bill. 

There is, however, a text of Gautama 

»i f^r«R HI 

mro, I 

73 “One should never embrace a Kcmya" 

If the word Kanya here is intended to be taken in the 
technical sense of a girl of 10 years according to the well- 
known text of Parasara— 

’<r<T n 

74 

(Text No. 41, p. 15 of the Reprint pf the pamphlet), it would 
go to show that the Penal Code as i| stands, does not interfere 
with the IBndu religion as even ff a girl were to get the 
ritu at 10, sexual intercourse should not be bad with her 
according to this text. 

Some have taken the word ^anya, in the above text as 
meaning anya«>Vo (one without signs pf maturity) in accor¬ 
dance with the text. 
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wriHTgr’it mif Katfir i 

^at%7tT »t5?i wsm fflnjtnr g »if«raT« 

75 One wh5 has not attained the age of menatruatiou is a Qauri, one wlio 
h»s attained that age is a Rohmi, one without s giis of maturity u a Konya 
and one witliout breasts is a nagnika. 

Now there caonot be the least doubt that this text 
cannot convey a meaning different from the text of 
Parasara referred to above. The terms used are the same and 
the purpose, therefore, must be the same. Taking the one 
text with the other wo can only come to the conclusion that 
a girl is called Qauri when she has not attained an age when 
there is any possibility of the occurrence of the menses; a%irl 
is called Rohini who has attained an age when there is a 
chance of the appearance of the menstruation, and a kanya 
is one without signs of maturity, which usually appear after 
10. I't can, therefore, by no means be maintained on tho 
strength of this text that a kanya is a girl that has got the 
ritu, but has not the signs of maturity well-developed. The 
actual attainment of ritu usually takes place after^ and 
not before, the physical development referred to in the word 
nagnil&a. To take the text of Gautama, therefore, as inter¬ 
dicting sexual intercourse after the appearance of the ritu 
(at least of normal ritu, which is expected after 10 according 
to the text of Parasara) is evidently to do a violence to the 
Sastras. 

Perhaps the strongest argument of those who oppose 

the Bill on the ground of its interference with the Hindu 

• 

religion, is that a custom which is in usage in any particu¬ 
lar place is obligatory on Hindus of that place. Oarbhadha- 
na at the time ot the first ritu is the custom in Bengal, and 
hence in Bengal it has all the force of a religious obligation. 
It is not necessary^ to support the custom by Sastric texts. 
Those who want to impngu the custom must show that it is 
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condemned In the Sastras: Even such a great religious ob¬ 
servance as the Durga Puja in the way in which it is con¬ 
ducted in Bengal is unknown to what is nsuall^^known as 
the Saatras. But it is a religious observance nevertheless 
and to abolish it (as some reformers propose to do on the 
ground that idolatry is not countenanced by the Vedas) 
would certainly be an interference with the Hindu religion 
as it obtains in Bengal at the present day. The very same 
thing may be said of the ceremony of Garhhadhana at the 
very first ritu. To assail this impregnable position Dr. 
J. N. Bhattacharjya has quoted the following passage from 
Srikissen's commentary on the Dayahhaga 

76 

which be translates as there being no sanction to render an 
iichar or custom obligatory.” • 

The passage in which Dr. Jogendra Nath BbuttacUarjyus 
quotation regarding achar occurs is as follows :— 

TjrTSiT?| vra; i *ih 

5ijKTOTsnnfa nawram'tf- 

77 It will lie seen fcom tbe above that though a custom obtaining only in 
Mile part of the coumry, does not thereby become universally binding it 
does not lose any portion of its obligatory force on pcofile among whom tho 
custom prevails, as a Vedic text is always to be presumed as the basis of a 
custom existing among good people. A text of tho Vedas is to be pre¬ 
sumed as the liosis only of an existing cust(j$t and cannot, therefore, furnish 
the bai^ib of a custom having no existence. ' 

Tho Iloli festival for instance is a custofn prevailing, say among the occi 
(lentaN and a text of the Vedas is therefore to be presumed as Uie basis of 
that custom. It is not, however, obligatory on persons living in the east 
where no such custom prevails, for custom as a custom is not universally 
obligatory. This is all tliat is meant by gri Krishna Tarkalanker when he 
says;— 

« 

78 On account of its iiol being " nitya ” of universal application, 
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Dr. Jogendra Nath indeed says:—''Ceiemonies sane* 
tinned by custom only could never be binding.” If by 
this only hie means that a custom which is repugnant to the 
Sastraa, is not binding, he is right. In no other sense is the 
tenable. In the addendum to the memorial sub- 
’ <1' Con n.iitee, seveial texts (Nos. 1,2 and 3) have 
jovo the atithority of custom and many others 
. (jimi. (1. The fact is that the point is incon- 
1 (tiled that a custom is obligatory, unless it can 
be (iisiiiici y shown to be condemned by the ; only 

such f cu^l.^m has properly no binding authority. It is 
nee(iless to say that supporters of the Bill have not quoted 
any texts ctmdemning the ceremony of Oarhhadhana at the 
first ritvb, as it obtains in Bengal. Different customs may 
prevail in this respect in different parts of the country, 
it may 1)6 admitted for argument’s sake that the Sastraa do 
not enjoin that it ought to be performed at the very first 
ritu and that therefore it may be postponed ; but all this 
can be of no avail in the present controversy, for the Hindu 
of Bengal, where the custom of Garhhadhana oX. the first 
ritu obtains, the ceremony is obligatory and to interfere with 
it would be an undoubted interference with his religion. 

The Committee beg to observe that unless Government 
is satisfied that the Bill in itstpresent form does interference 
with the Hindu religion, or is prepared to take up the 
position that in a matter like this it is not bound to regard 
the Hindu religion but that, qs in the case of suttee^ it 
can abolish what it considers a pernicious custom—unless 
Government is prepared to.take up this position, it should 
before passing the Bill publish the opinions received by it 
and the grounds on which it considers why the measure would 
not interefere with - the Hindu religion. Unless an oppor¬ 
tunity is thus given to The people to explain the exts 
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and answer the arguments brought forward in support of 
the Bill, they will have reason to consider themselves, as 
hardly used. The position taken up by the Hon’bie Sir 
Romes Chandra Mitra that the Legislature as at present 
constituted is not competent to decide a Sastric controversy 
like the present, is certainly a strong one. In a matter like 
this when a large section of the Hindu people feel and 
state that their religious beliefs and practices would be in> 
terfered with, Government ought to accept the statement, 
without going into the question whether their beliefs and 
practices are justified by the Sasiras or not. That is entirely 
the people’s affair. Government has only to inquire whether 
the feeling and the practice exists or not as a matter of 
fact. If, however, Government is pleased to tidnk other¬ 
wise the Committee bog most respectfully to pray that au 
opportunity may be given them, before the Bill il passed, 
to meet the Sastri' arguments advanced in support of the 
measure. It is true that to do this, it would be necessary to 
postpone the passing of the Bill for some time. But the 
matter is not of such urgency that it cannot be so postponed. 
When it is borne in mind that the Bill was introduced 
into the Council only on the 9th of January last, that before 
its introduction the people hud not only had no inkling of the 
intentions of Government in tjiis mattm but had actually 
fancied that they could afford to disregard the foul libels 
on their Society uttered by ovet-zealous reformers as the 
Indian Government could not undertake Social reforms by 
L'^gislative enactments after the , statesman-like decision of 
Lord Dufiferin's Government so . late as in 1886, when all 
this is borne in mind, it will it is hoped, he considered 
unreasonable if the people think that the space of fiO days 
(from the 9th of January to the 19th of March 1891 when 
it is said it would be passed into law) is hardly sufficient 
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time to allow for tlio discussion of such an important measure 
which would vitally affect the well-being of Hindu Society, 
and which, they sincerely believe, would involve interference 
with their religious and ^social customs. Not even to accede 
to this humble request would argue a want of sympathy 
with the people which the past conduct of Government had 
not prepared them to apprehend. 

The religious objectiou to the Bill can be completely 
removed by the substitution of the age of the first appearance 
of the catamenia (after 10 years may be added ‘ if the existing 
provision of the Penal Code is not to bo disturbed’) for the 
12 years age. On other grounds also this would be an im¬ 
provement on the Bill. It is, therefore, earnestly hoped that 
Government may graciously be pleased to make this conces¬ 
sion to the plaintive wail of a whole people to save their 
religion. Christian rulers should not forgot the golden 
rule Christ taught—“ Do to others as ye would others 
should do unto younor should they forget that an 
earthly king may not heed a people’s ngonised cry for mercy, 
it may not be unheeded by the Great King of Kings.—“ Our 
Father which an in Heaven.” 

This note cannot be better concliuled than with tlic 
summary <.f objections to the Bill prepared by the mo.st 
distinguisfd memlier of the Committee, the Kaja Peary 
Moliun Mukeijco C. S. I. 

‘'Considerations bearing against the Bill;— 

a 

1. No CHse of necessity has been made out. The records 
of courts and private medical practice have not disclosed even 
half a dozen well authenticated cases of brutal conduct in 30 
yeoTK. Mr. Malahari and his friends originally based their 
demand for an amendment of tlie law on the j emote evils 
earl)-marriage, ll is only iiuri Maiti’s case that has been a 
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sort of Godsend to them and thej have turned it into a handle 
to gain their object by libelling the whole nation. 

2- The present lav is amply sufficient to punish all oases 
of brutal conduct on the part of the husband ; and if it is deem 
ed not sufficient it may easily be made so. 

3. An act which causes no injury should not be charaterized 
an offence much less such a heinous offence as rape. 

4- The proposed law goes even beyond the English law 
which does not characterize the offence a rape. In England 
girls may be married at 12 which age may be taken to corres¬ 
pond to 10 or LI in this tropical country, yet in England 
premature sexual intercourse after marriage is no offence at 
all. 

5. The p ropo»ed law would do violence to the religious 

beliefs and usages of the Hindus as enjoined by responsible 
experts in their Shastras. ^ 

6. It is the interpretation of the Shastras by those whoso 
opinions govern the people that should guide Goveinment 
ill this matter, and not any interpretation or text which is not 
recognized by the community. The pandits who assembled in 
two liirge meetings in Bengal and Behar have unanimously 
condemned the proposed measure as one opposed to Hindu 
religion and usage. 

When men like Pandit Iswara Ohandra Yidyasagar, c. i. e. 
and Mahamahopadhyaya Mahesh Obunder Nyaratana, c. i. e. and 
all the Mohamohnpadhyss of Bengal, Behar, Bombay, &c. have 
d<‘dared against the Bill on the ground of religion—the 
religious question ought to be coqsidered as settled against 
Iho Bill. 

7. Consummation of marriage at the first appearance of 
the catamenia (after 10) is a religious custom in Bengal 
and religious customs are binding upon the people and unless 
such customs are expressly condemned in the Khastras they 
have all the force of religious duties which the legislature 
cannot abolish without doing violence to Hiudii%religiou. 
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8. The restriction contained in the Indian Penal Code is m 
strict accordance with the Bhastras as laid down by Yyasa* 
Asiatic Society’s Edition of Parasara Madhava, p. 50&. 

9. Excepting a few gentlemen all who have supported the 
Bill, are neither Hindus nor Mahomedans and have nothing, 
in common with the nation. 

10. The two Mahomedan Associ ations which have sup 
ported the Bill have qualified their opinions with suggestions 
for amendment which would materially alter the character of 
the Bill, while a vast body of Mahomedans consider the 
provisions of the Bill to be opposed to their religion. 

11. The measure involves a system of inquidtion and 
oppression by Police and Magisterial officers which would be 
turned into an engine for satisfying private revenge by designing 
persons. 

1£. Whether a case be true or false the effect of it upon 
the girl would be life-long misery and disgrace, and an attempt 
may have to be made to save them by passing ‘ Divorce Laws’ 
for the re-marriage of such girls in the life time of their hus¬ 
bands. The Hindus look upon ‘ Divorce Laws’ with peculiar 
aversion. 

13. Par from the measure having any educative influence 
it would give rise to fraud and deceit and work a moral 
degeneration of a grave character. The Bill in fact cannot do 
any good, for the truth is that*^ach social reforms hi are contem¬ 
plated by the Bill cannot bo produced by acts of the legislature. 

14. There is no system of registration of births in the 
land. Such a Bill could only, be fairly introduced, if at all, 
12 years after the establishment of a complete and satisfac¬ 
tory system of compulsory registration of birth throughout the 
country. 

15. It would be the first measure which will militate 
against what has always been the fixed policy of Government 
in regard to the religious and social economy of the people. But- 
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tee, infanticide &c., are really not cases in point. Kor were 
even these abolished after the Proclamation. 

16 The people are afraid that the measure is a covert 
attempt to abolish early marriage ; and supporters of the Govern¬ 
ment in the Anglo-Indian Press confirm their fears. And it is 
to the agitation of avowed enemies of early marriage that the 
Bill owes its origin. 

17. Rightly or wrongly people will lose all confidence 
in the pledges of Her Majesty the Queen-Empress and of the 
British Nation. 

It would stamp the Government as an unsympathetic 
and arbitrary Government. In that view devotedly loyal sub- 
•ects of the Queen-Empress cannot but regard the measure with 
a certain sense of alarm and uneasiness. 

18. The substitution of the time of the first appearance 
of the catamenia would completely remove the religious^ objec¬ 
tions to the bill and would in itself be a great improvement as 
the protection sought to be given to girls would in that case bo 
largely extended. 


Peaby MonuN Mukebjeb.” 
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NOTE. 


In publishing this appeal, the Committee of the 
Bali Sildharani Sabhsi beg to express the hope that 
as Government seems determined to pass the Con¬ 
sent Bill, the efforts of the people should now be concen¬ 
trated in praying Government to substitute the age of 
puberty for the 12 years age limit in the Bill. The 
social and other objections to the Bill are certainly 
sti’ong. But the strongest objection of all is that it would 
do violence to the Hindu religion and virtually annul 
tile Broclamation of Her Majesty, which is justly re¬ 
garded as the great Charter of the religious liberty (>f 
the [leople. If the Bill now is so moditiedas to be free 
from this objection, a most important concession 
will have been obtained, for which the people ought 
to feel grateful. The law of the land and the 

Hindu Sastras will then be brought into harmony, and 

« 

every ])ious Hindu might take the Bill as meant to up¬ 
hold tlic authoi'itv of the Sdstius instead of doiiii: 
violence to them. 


Bali, j Aublvash Chundeh Banehjkk, 
March 11, 1891. ) llomrary Secretary. 




To 


HIS EXCELLENCY THE RIGHT HON’BLE 
HENRY-CHARLES-KEITH, PETTY-FIl’Z-MAURICE, 
MARQUIS OF LANSDOWNE, G.M.S.I., (3.C.M.G., G.M.I.E., 
Viceroy and Govemor-Gm&ral of India in Coumil. 

The Humble petition of the undersigned 
inhabitants of Bali Uttarpdra, and 
the neighbouring villages— 


Most respectfully sheweth— 

That your petitioners beg to approach Your Excel¬ 
lency with their last humble prayer* in connection with 
the “ Age of Consent Bill,” namely, that unless Your Ex¬ 
cellency should order the withdrawal of the Bill alto¬ 
gether, Your Excellency will graciously be pleased so 
to modify it as to make pnbeHy as manifested by the 
occurrence of a certain physical condition, the limit 
instead of the proposed 12 years age, so that the 
Bill may not interfere with the religious beliefs of a 
large section of the Hindu population of Her Majesty’s 
subjects in this country. 

2. Your Excellency’s petitioners have scarcely any 
occasion to trouble Your Excellency with many arguments 
in support of their prayer, for they have been ably set 
forth by the Hon’ble Sir, Barnes Chandra Mitra in 
his note of dissent in the report of the Members of the 
Select Committee. They will, therefore, content them¬ 
selves with simply supplying what they consider an 
important deficiency in ‘the Hon’ble Member’s note 
regarding the religious objection to the Bill. They beg 
in the first place to observe that the Hon’ble Member 
does not seem to have given its due weight to the religi¬ 
ous objection to the Bill. On this point, he says :—“It 
has been said that according to the true reading of the 
S^stras, the alleged religious difficulty does not really 
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exist. I do not think that the Lejirislature, as at 
present constituted, can satisfactorily deal with the 
question of the Sastras. It can be satisfactorily dealt 
witli only by experts. Many experts have submitted 
their views, but in my opinion the Legislature as at 
present constituted is not competent to say which 
opinion is correct.” Your petitioners humbly submit that 
if the opinions of expei ts in the Siistras submitted to 
Government be weighed and measured as well as counted, 
the balance will unquestionably be found to be on the 
side of those who maintain that the Bill is open to 
the religious objecjtion. All tlie eminent Pandits of the 
country, the hereditary repositories of Sastric lore, all 
the great men of Sanskrit leairiing, whom Government 
itself honoured with the title of Mahamaho^rndhyaym have 
given it as their opinion that the religious objection 
to the Bill is a very real one. Against this o])inion 
that of a few European or Europeanised Sauski-it 
scholars cannot certainly avail. It is time the Hon’ble 
Sir Raines Chandra has added the following : “ Thoi’e 
cannot be any doubt that according to the current 
interpretation of the Sastras given by the Bengal 
Pandits, such as Pandit Iswar Chandra Vidyasagar 
and M. M. Mahesh Chandra Nyaratna, the religious 
objection taken does really exist.” No doubt the names 
of two such men as the Venerable Pandit Iswar 
Chandra Vidyasagar, C.I^E., who is perhaps the 

profoundest Sanskrit scholar of the day, and who 

is the father of social reform in India, to which 
cause he has devoted his noble unselfish life and 
the wealth of a powerful mind richly endowed by 
nature and varied culture, and Mahamahopadhyaya 
Mahesh Chandra Nyaratna, C.I.E., whose reputation 
as a Sanskrit scholar is indeed European, at whose 
feet such ripe scholars as Dr. Cowell consider 

it still a privilege to sit, applying to him the 

^ithet of “ Sanm-samdya-chchhettdj' the remover 
of all doubts and difficulties, and whose advanced 
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opinions on many questions and devotion to Governinent 
have enabled him to support some unpopular Govern¬ 
ment measures,—the names of two such men are a 
guarantee that an opinion on a Silstrie question in 
which they agree is beyond controversy. Nevertheless, 
the main point in the religious aigument is loft out 
by the Hon’ble Sir Raines Chandra Mitra. He has 
not said that a religious custom, unless it can be shown 
to be repugnant to tlie S.tstras, is binding on Hindus ; 
that in this controversy, though the position has been 
bikeii up, that according to the Sdsti*as the cci’einony 
in question may be postponed, so that it is not obli¬ 
gatory to perform it on the very first occasion, no one 
has been bold enough to assert that the perfonnance 
of the ceremony on the first occasion is repvipimit to 
the Sastras. Unless, tliereforc, this can be shown, the 


custom, as it obtains in Reiigal, namely, that the cei’emony 
must be performed on the very jirst occadon^ is obli- 
gatoiy on orthodox Hindus of Bengal. It is not 
necessary to support any Hindu religious rite of the 


present day by exjircss Vedic texts. Ihe Hindu religion, 
originating in the Vedas, have developed itself in differ¬ 
ent ways in different parts of the country, and many 
of the present Hindu religious observances have no 
express sanction in the Vedas. To take only one notable 
instance. The Hurga Pujah in the way it is con¬ 
ducted in Bengal is unknown in other parts of the 
country, and no sanction for it is to be found in the 
Vedas. Indeed some religious reformers go so far as 
to maintain that idolatry like the J3urga Pujah is not 
consonant to the teaching of the Vedas, and ought there¬ 
fore to be abolished. Nevertheless, it cannot certain¬ 


ly be said that the abolition of the Durga Puja by an 
act of the legislature would not be an interference 
with the present Hindu religion. The very same thing 
can be said of the ceremony so often mentioned in the 
present connexion. If it is not expressly oiijoinod in the 
Sastras, if it is not observed in the same way in other 
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parti* of the country, it is not the less binding on the 
Hindus of Bengal; and to interfere with it would be 
an interference with their religion, and a violation of 
the Proclamation of Her Gracious Majesty. Nothing 
less than a clear demonstration that the Sslstras unmis- 
takeably condemn the practice as it obtains in Bengal, 
can save the Bill from being an interference with the 
present religion of the Hindus in Bengal, and it is 
scarcely necessary to add that such demonstration is not 
and cannot be forthcoming. 

3. Your Excellency’s petitioners beg humbly to 
represent that as the Bill would most certainly interfere 
with their religious beliefs, they would consider its psiss- 
ing in its present foim as a great calamity, and they 
therefore humbly implore you so to modify it as to steer 
clear of the religious objection. This can easily be 
done by the substitution of the attainment of puberty 
for the age of 12 years in the Bill. Tlie Hon’ble Sir 
Baines Chandra Mitra has pointed out how the adop¬ 
tion of this amendment would in reality be an improve¬ 
ment on the Bill even from the Eefonners’ point of view. 
For he has shown by statistics, what Your Excellency’s 
petitioners are able to corroborate by their own experi¬ 
ence, that the majority (jf girls in this country attain 
puberty after and not before 12. If an “Age of Con¬ 
sent ” has to be fixed-^ by statute, it is certainly better 
that the age should be fixed whore nature herself has 
fixed it than at an arbitraiy number of years. It is 
of every day experience that a girl below twelve, say 
eleven years and six months, may have relatively attained 
much greater maturity than a girl of 13 or 14 even. 
Much depends upon individual constitution,-and nature’s 
indications are cei'tainly to be preferred to a hard and 
fast age limit. By adopting this puberty limit, the Bill 
instead of being hostile, as it is in its present form, to the 
^irit of the S4stras, will be in complete harmony with it. 
The Bill in its present form violates the Sfistras at both 
ei^tds. It violates the Sastras (according to the received 
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interpretation of the Bengal School of Pandits at any 
rate), by preventing consummation of marriage on the 
attainment of puberty before 12, and it violates the 
Sdstras, that denounce consummation before puberty, by 
legalising it after 12, though puberty might not have 
been attained at that age. It may be said that this 
second violation of the S^stras was made when the 
Penal Code was passed nearly 30 years ago. But then 
the question was not much considered by the Hindu 
community, who were in fact generally altogether 
ignorant of the matter. When the question is re¬ 
opened, it ought to be settled in a satisfactory way once 
for all. 

4. Your Excellency’s petitioners need not lay stress 
on the fact that in this country, where there is no 
system of registration of births (the system in vogue in 
Municipalities even being perfunctory), proof of the 
attainment of puberty is easier than proof of age. 
This point has been mentioned by the Hon’ble Sir 
Rames Chandra. It has also been strongly stated by 
Mr. R. D. Lyall, Commissioner of the Chittagong 
Division. This distinguished officer has said “ I do not 
think the age of consent can be raised without really 
interfering with the Hindu religion. Some girls do 
menstruate at ten or thereabout, and to make it an 
offence for a husband to cohabit with such would be 
flying straight in the face* of the dictates of the Hindu 

faith.I think the publicity which the second 

marriage ceremony gives to the time of the girl attaining 
puberty should be made use of in any legislation if it is 
decided to legislate.” 

5. Your Excellency’s petitioners cannot but agree 
with the Hon’bJe Sir Rames Chandra Mitra in his 
remark that premature sexual intercourse between 
husband and wife should not be characterised as rape, 
as the principal elements that constitute the heinousness 
of that offence are wanting in such sexual intercourse, 
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and the punishment also should not be at all so severe 
as that provided for rape. Indeed the severity of 
the punishment would serve only to defeat the very 
object of the measure. If the measure provided any¬ 
thing like a reasonable punishment for the husband guilty 
of the offence, premature sexual intercourse (without, of 
course the inflicting of bodily injury by tlie act, which can 
be dealt with under other Sections of the P^iial Code), 
there might have been some chance of offenders being 
proceeded against. As it is, the absolute ruin that a 
successful prosecution would bring upon the poor victim 
of the offence, the unfortunate girl, would serve only to 
make the law a dead-letter except when designing men 
wanted to turn it into an engine of oppression. 

6. An important and far-reaching measure like 
this, Your Excellency’s petitioners humbly think, should 
not be passed in hot haste. Nor is tliei’c such urgency 
in the case, that the passing of the measure can not 
be delayed till the next Calcutta Session of tlie 
Legislative Council. But Your Excellency’s petitioners 

' do not wish to lay any sti*ess upon this, as, indeed, it is 
umiecessaiy to do. 

7. Your Excellency’s petitioners ask leave to 
approach Your Excellency, only with this humble prayer 
that Your Excellency will graciously refrain from doing 
violence to the religious beliefs of your petitioners. 
Falling at your feet, in the right Hind a style of 
supplication, with joined palms, they earnestly implore 
you to be the defender of their religion, which is serious¬ 
ly threatened by the Bill in its present form. Remember¬ 
ing that Your Excellency is the representative of a 
sovereign who pledged solcmly, in the name of God, not 
to interfere with the religion of her subjects, your 
petitioners implore you so to modify the Bill that it may 
not do violence to the Hindu religion. Your petitioners 
cannot make. Your Excellency see into their heart of 
heturts, 80 tha^; you might witness the deep ixiin and 
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anguish with which tlicy contemplate the passing of this 
Bill in its present fonn. Your Excellency will hardly 
believe it, but it is none the less true that many of 
your petitioners have wept bitterly when the Report 
of the Select Committee convinced them that they 
had nothing to hope from the Council. Their only 
hope now centres in you. You are the responsible 
head of the administration, and you cannot divest* 
yourself oTp an atom of your resy)onsibility, by sharing 
it with others, in a case like this, for you have the 
power to veto any measure that may even be unanimously 
passed by the Legislative Council. To Your Ex¬ 
cellency, therefore, your petitioners humbly aj)peal. 
Be the Saviour of their Religion, they were never in such 
extremity before; they never, for a moment, thought 
that the British Government could be moved to do 
viuhmcc to their religious feelings, after the solemn 
})ledges given them by their revered and beloved Sover¬ 
eign. They again implore Your Excellency *by all that 
Your Excellency holds sacred, both here and hereafter, 
not to do violence to their religion. Indeed Your Excel¬ 
lency said, you did not want to do such violence. When 
the y)eoy)lo say that the measure will do violence to their 
religious beliefs,—and this is a (question of fact and not 
of Ssistras -Your Excellency will surely graciously 
desist. Surely, there is no compelling sanctity in the 
number 12, that it cannot be altered to the age of 
puberty. This alteration, as has been shown above, 
would in itself, be an improvement, inasmuch as it 
would exi(md the protection sought to be given to poor 
girls to an age beyond 12 years in the majority of 
cases; it would have th^ elfect of bringing the law of 
the land in harmony with the moral law of the people 
laid down in their sacred scriptures, so that pious 
Hindus might be made to see that the. Government really 
wanted to restore the authority which the Sdstras 
had happened unfortunately to lose with some people 
in the land ; it w ould restore confidence to a despairing 
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;,]^ple keenly sensitive in the matter of their religion, 
who, if the Bill became law, in its present form, could 
not fail to think that the Proclamation of their Sovereign, 
which they had hitherto considered as the Charter of 
their religious liberty, had been virtually annulled ; and 
lastly it would pour oil over the troubled waters of a 
controversy between the whole orthodox community on 
■the one hand, and a handful of reformers on the other,— 
a controversy which can have only one eflPecI;, namely, 
that of producing a reaction that would retard geriuhie 
reform for long years to come, for, after all, true reform 
must come from within; if Acts of the Legislature 
could make men moral and virtuous, sin and wi’ong 
would long ere this have been abolished from the face 
of the earth. 

Grant then this humble, this earnest prayer of 
Your Excellency’s petitioners to save their religion ; 
and may God Almighty, the God of Christians, as well 
as of Hindus, bless Your Excellency with long-life and 
shower His choicest blessings on you and yours. It is 
not nothing, the benediction of a whole people, even 
though only a subject people when delivered from a great 
danger and a dire calamity. Be Your Excellency that 
honoured Deliverer, and Your Excellency’s name will be 
cherished in the heart of hearts of a grateful people as 
never was any name cherished there before. 

And your petitioners as in duty bound shall ever 

pray, 


(Sd.) Peary Mohan Mukhurji, ^ 
„ Kedar Nath Chatterji, 

„ Aubinash Chunder Banerjbe, 


AND others. 











